
BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF HAWAII

In the Matter of the Application of

DOCKET NO. 2017-0122

MEMORANDUM IN SUPPORT OF MOTION

AND

CERTIFICATE OF SERVICE

Counsel for HU HONUA BIOENERGY, LLC

i{4877-5402-9601}

For Approval of a Power Purchase 
Agreement for Renewable Dispatchable 
Firm Energy and Capacity

HU HONUA BIOENERGY, LLC’S MOTION FOR RECONSIDERATION, 
CLARIFICATION, AND FURTHER HEARING OF ORDER NO. 38395, 

ISSUED MAY 23. 2022

DEAN T. YAMAMOTO 
WIL K. YAMAMOTO 
JESSE J. T. SMITH 
BRADLEYS. DIXON

YAMAMOTO CALIBOSO
A Limited Liability Law Company

1100 Alakea Street. Suite 3100 
Honolulu. Hawaii 96813 
Phone No. (808)540-4500
Facsimile No. (808) 540-4530
Emai Is: dvamamoto@vchawaii.com 

wvamamoto@vchawaii.com 
ismith@vchawaii.com 
bdixon@vchawaii.com

) 
) 

HAWAII ELECTRIC LIGHT COMPANY, INC. ) 
) 
) 
) 
) 
)



BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF HAWAII

In the Matter of the Application of

DOCKET NO. 2017-0122

Hu Honua Bioenergy, LLC, a Delaware limited liability company (“Hu Honua”). by

and through its undersigned counsel, Yamamoto Caliboso, LLLC, hereby respectfully

moves the Public Utilities Commission of the State of Hawaii (“Commission” or “PUC”).

pursuant to Hawaii Administrative Rules (“HAR") §§ 16-601-41 and 16-601-137\ for

reconsideration, clarification, and further hearing of Order No. 38395 (“D&O”). issued May

23,2022, and requests that the Commission vacate the order in its entirety.

Pursuant to HAR § 16-601-41, Hu Honua requests a hearing on this motion. Hu

Honua understands that pursuant to HAR § 16-601-142,^ such a hearing must be

requested by the Commission or a Commissioner who concurred in the decision. Hu

Honua submits that a hearing on this Motion is justified given (1) the negative impact on

Hu Honua's significant property interest (over $519 million spent in reliance on prior

Commission approvals), (2) the loss of hundreds of jobs and millions of dollars in tax
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revenue for the State for the next 30 years, (3) the continued and prolonged use of high

amounts of expensive and price-volatile imported oil, which still makes up more the 60%

of HELCO’s energy generation on Hawaii Island, by not allowing Hu Honua’s firm

renewable energy to replace that from fossil fuel plants despite Hu Honua being 99%

complete and available to operate as early as 2022, (4) the negative impact of maintaining

high levels of greenhouse gas (“GHG”) emissions instead of significantly reducing GHG

emissions with Hu Honua as evidenced by HELCO and Hu Honua’s expert analysis and

testimony which was uncontroverted in the record and the only expert analyses on GHG

emissions presented in the proceeding, (5) the negative impact on the State’s Renewable

Portfolio Standard (“RPS”) goals to reach 100% renewable generation by 2045, (6) the

negative impact on the State’s goal of promoting renewable energy in conjunction with

agricultural activities, and (7) the other impacts discussed in this Motion.

Given the above impacts on matters of great public importance, Hu Honua

respectfully requests a hearing on this Motion.

DATED: Honolulu, Hawaii, June 2, 2022.

Counsel for HU HONUA BIOENERGY, LLC
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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF HAWAII

In the Matter of the Application of

DOCKET NO. 2017-0122

MEMORANDUM IN SUPPORT OF HU HONUA BIOENERGY LLC’S MOTION

I. INTRODUCTION.

Hu Honua Bioenergy, LLC, a Delaware limited liability company (“Hu Honua”). by

and through its undersigned counsel, Yamamoto Caliboso, LLLC, hereby respectfully

moves the Public Utilities Commission of the State of Hawaii (“Commission” or “PUC”1

pursuant to Hawaii Administrative Rules (“HAR”) §§ 16-601-41 and 16-601-137^, for

reconsideration, clarification, and further hearing of Order No. 38395 (“D&O"). issued May

23,2022, and requests that the Commission vacate the order in its entirety.

The D&O issued by the PUC Majority (Commissioners James P. Griffin and

Jennifer M. Potter) defies logic and the law. At a time when our State desperately needs

to reduce its reliance on costly and price-volatile imported fossil fuel generation, reduce

GHG emissions, and provide local Jobs and investment to revive and diversify its

economy, the PUC Majority denied the approval of a project which at the Commission’s

prior insistence Hu Honua expended over $500 million to build. The Hu Honua project is

now 99% complete, would immediately reduce the use of fossil fuel generation, would

{4877-5402-9601}
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immediately reduce GHG emissions, and would generate hundreds of jobs that would

infuse millions of dollars of new money into the local economy. The PUC Majority’s D&O

casts a dark cloud over all pending and future alternative energy projects in Hawaii,

effectively telling investors that this State’s word cannot be trusted. The long-term

consequences of the D&O will be devastating, notjust for renewable energy development

but for the State’s economy as a whole.

Hu Honua seeks reconsideration and clarification of the PUC Majority’s D&O and

a further hearing on the following grounds:

(1) In this limited remand proceeding, the Hawaii Supreme Court expressly

provided the Commission with the following mandate: “[o]n remand, the PUC shall give

explicit consideration to the reduction of [greenhouse gas or “GHG”] emissions in

determining whether to approve the Amended PPA, and make the findings necessary for

this court to determine whether the PUC satisfied its obligations under HRS § 269-(b).”

The PUC Majority’s falls woefully short on meeting this mandate. First, the only GHG

experts to have presented any evidence in this docket, Hu Honua’s expert Environmental

Resource Management (“ERM”V and HELCO’s expert Ramboll US Consulting, Inc.

(“RamboH”). both opined that the Hu Honua project would significantly reduce GHG

emissions over the 30-year Amended PPA. That is, Hu Honua’s expert ERM provided

uncontroverted testimony that estimated Project Lifecycle Emissions of negative 30,499

metric tons, a reduction of GHG emissions in our planet’s atmosphere. Moreover, to

quash any doubt that ERM’s estimated reduction in emissions would not actually occur

2{4877-5402-9601}
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during project operations, Hu Honua aiso voluntarily committed in writing as a condition

of the projects approval, together with a financial commitment, that the Project Lifecycle

Emissions wouid be at ieast 30.000 metric tons carbon negative, on its own, by the end

of the 30-year Amended PPA term. Hu Honua expiained that it wouid do this by pianting

or growing more trees than it harvests, and to the extent actuai emissions in a given year

are higher than estimated, it wouid simpiy piant or grow even more trees to sequester aii

positive emissions from the project, and the annuai emissions and removai of emissions

wouid be inventoried and independentiy verified. This commitment by Hu Honua was

made without adding any additionai cost to the Amended PPA or to ratepayers.

In addition, HELCO’s expert Ramboll provided uncontroverted testimony that Hu

Honua would result in estimated Avoided Lifecycle Emissions of 1,434,243 metric tons,

significantly reducing GHG emissions in our planet's atmosphere by avoiding fossil fuel

emissions that would otherwise be emitted without the Hu Honua project.

(2) The PUC Majority’s decision fails to make the findings necessary for the

Hawaii Supreme Court to determine whether the PUC satisfied its obligations under HRS

§ 269-(b), as amended. The PUC Majority’s conclusion that the Hu Honua project will

result in “significant” positive emissions is not supported by any facts in the record and

directly contradicts the opinions of the only GHG experts to have provided testimony and

evidence in this docket. Instead, without any factual support or contra expert testimony,

the PUC Majority’s D&O is littered with statements of distrust or purported “concerns”

directed toward Hu Honua and its experts. Indeed, as the Dissent by Commissioner

Leodoloff R. Asuncion, Jr. points out, '"there will never be an analysis that would be

deemed sufficient in the [PUC] Majority's subjective eyes, nor will there ever be a set of

3{4877-5402-9601}



conditions or outcome upon which the [PUC] Majority would approve this Project.”^ The

Commission shouid be encouraging renewabie energy projects to provide GHG

emissions anaiyses/estimates and aiso make voiuntary commitments to ensure those

estimates showing a reduction in GHG emissions from the atmosphere become reaiity,

such as those Hu Honua has made here, and not use those very same

anaiyses/estimates and voiuntary commitments to reduce emissions to kiii the project.

(3) The PUC Majority’s mantra of distrust for Hu Honua or biomass as a

renewabie source of energy which manifests itseif throughout the D&O is not oniy bad for

Hawaii Isiand and the hundreds of peopie who reiy upon Hu Honua fortheir iiveiihoods,

but wiii uitimateiy make things unnecessariiy difficuit for future commissioners in assisting

the State with meeting its lofty renewabie energy goais. in response to concerns raised

by the PUC in its Order No. 37205 Order Denying Waiver, issued Juiy 9, 2020 (prior to

the re-opening of the instant remanded proceeding) regarding the iack of biogenic

emissions estimates, for the instant re-opened proceeding foiiowing HELCO II, ERM

conducted a detailed anaiysis of aii life cycle emissions associated with the project,

inciuding biogenic emissions, and provided very conservative estimations for Hu Honua’s

anticipated emissions and sequestration efforts - for exampie, over-estimating emissions

and under-estimating sequestration. The PUC Majority’s seif-created evidence and

anaiysis, which Hu Honua never had the opportunity to respond to during the evidentiary

hearing, seiectiveiy adopts oniy ERM’s positive emission figures and disregards of Hu

Honua’s sequestration efforts. This inciudes dismissing not oniy sequestration reiated to

Hu Honua’s commitment to pianting or growing miiiions of trees on Hawaii isiand and

Dissent (attached to D&O), at 14.

4{4877-5402-9601}



elsewhere, but also the sequestration from the eucalyptus grandis trees that Hu Honua

already owns and is currently growing and will continue to grow for its future feedstock.

In doing so, the PUC Majority not only turns a blind eye to the generally accepted scientific

and legislative principle that stack emissions from biomass are deemed to be carbon

neutral because over the lifetime of a tree grown or planted an equal amount of carbon is

sequestered as emitted into the atmosphere, but it also ignores the detailed biogenic

sequestration estimates provided by ERM in the record. Such dogmatic and shallow

reasoning not only violates core principles of GHG accounting but singles out and is highly

prejudicial to Hu Honua.

(4) The PUC Majority’s D&O reeks of a general disdain for the Hu Honua

project bolstering Hu Honua’s claim that the PUC Majority had already made up its mind

and prejudged the project before this limited remand proceeding and evidentiary hearing

had ever even begun. As correctly noted in the Dissent, the PUC Majority’s decision to

deny the Amended PPA is unlawful, as it was '"based on a consideration of issues outside

the explicit directives of the Hawaii Supreme Court in HELCOI and HELCOII, including the

pricing of the Amended PPA, which has not changed since the Commission approved the

Amended PPA in 2017 and which was not raised on appeal.’' In exceeding its authority, the

PUC Majority impermissibly considered issues that had already been previously approved

by the Commission, including considerations of “total costs” (including energy and capacity

costs) in connection with the Amended PPA. Yet, the only “costs” that the PUC was tasked

to consider were the “long-term” and “hidden costs” in light of the potential for GHG

emissions. Because the uncontroverted expert testimony demonstrates that the project will

result in a net lifecycle emissions reduction of more than 1.4 million metric tons GHG

5{4877-5402-9601}



emissions, there is no evidence or reasonable scenario shown in the record that the long­

term and hidden costs associated with GHG emissions will increase, rather the evidence

shows that due to the reduction in GHG emissions there will be a cost savings. The PUC

Majority abused its discretion in considering pricing related issues that were outside of the

scope of the limited remand.

(5) The PUC Majority abused its discretion in denying the Amended PPA, as the

denial was premised upon findings of "fact” that were unlawfully gathered by:

1. making incorrect statements of “facT not supported by the record;

2.

3.

4.

5.

The PUC Majority’s erroneous findings of “fact” established in this manner are not only

unlawful, but demonstrates the predetermined nature of its decision to deny the Amended

PPA. The PUC Majority relied on these erroneous and unlawful findings to substantiate

its unsupported concerns of: (1) the long-term environmental and public health costs for

Hawaii Island and; (2) the GHG Emissions that may result from approving the Amended

PPA, despite the extensive evidence in the record demonstrating the Project’s ability to

reduce GHG emissions. In addition, notwithstanding the PUC Majority exceeding its

authority in considering issues relating to “total costs” and pricing, it further abused its

discretion by relying on unsubstantiated and outdated information and ignoring credible

6{4877-5402-9601}
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evidence in the record establishing the reasonableness of costs associated with the

Project.

(6) The denial of the Amended PPA was also unlawful because the PUC

Majority erroneously disregarded the language of Hawaii Revised Statutes (“HRS") § 269-

6(b), as amended, substituting its own “Statement of Issues" for the plain language of the

statute. Further, the D&O violates core principles of constitutional law, as the record

demonstrates that the PUC Majority's denial was based upon disparate treatment in

violation of the equal protection clause, the manufacturing of and reliance on “evidence”

and ‘'expert opinion” not included in the record in violation of the due process clause and

Administrative Procedures Act, and resulted in an unlawful regulatory taking of monies

invested by Hu Honua in reasonable reliance on the Commission’s prior approvals of the

Project.

Hu Honua respectfully requests reconsideration and clarification of the PUC

Majority’s D&O and a further hearing, as the record reflects that the D&O is unreasonable,

unlawful, and erroneous such that relief is required under Hawaii Administrative Rules

(“HAR”) § 16-601-137. Specifically, Hu Honua respectfully requests that the Commission

grant its motion to (1) reconsider its denial of the Amended PPA; (2) provide clarification

as to why the Commission is not able to impose conditions that would ensure and hold

Hu Honua accountable regarding its commitment to reduce GHG emissions and its

Carbon Commitment to the Commission’s satisfaction; and (3) allow a further hearing to

afford the parties an opportunity to address the Commission’s purported concerns

regarding the ability to hold Hu Honua accountable and enforce the Carbon Commitment

7{4877-5402-9601}



and to allow the parties to address the new evidence and “expert opinion” presented for

the first time in the PUC Majority’s D&O.

II. APPLICABLE LAW.

A Motion for Reconsideration is governed by HAR § 16-601-137, which provides:

When evaluating motions for reconsideration, "matters that may have been overlooked or

mistakenly conceived can be considered.”^

When “a request is made to introduce new evidence, the evidence adduced shall

be stated briefly, that evidence must not be cumulative, and an explanation must be given

why that evidence was not previously adduced.” HAR § 16-601-139.

III. DISCUSSION.

The purpose of a motion for reconsideration or for further hearing is "to allow the

parties to present new evidence and/or arguments that could not have been presented

during the earlier adjudicated motion.” Taaupa v. Tagupa. 108 Hawaii 459, 465, 121

P.3d 924,930 (Haw. Ct. App. 2005); accord In the Matter of the Application of Kona Water

Serv. Co., Inc.. No. 2018-0388, 2020 WL 7427510, at *7 (Dec. 15, 2020). As set forth

below, the D&O is littered with examples where the PUC Majority introduced new

evidence, including apparently its own unexamined and seemingly unprecedented

"expert opinions” on calculating GHG emissions and sequestration. In doing so, the PUC

8{4877-5402-9601}
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Majority strayed away from its own precedent (i.e., prior decisions that analyzed GHG

emissions prior to approving other projects), and never explained that it would be applying

a different standard to Hu Honua. The PUC Majority also failed to indicate the source of

the standard it was applying to Hu Honua and what further information could realistically

address the PUC Majority’s concerns.

To make matters worse, in reaching its predetermined conclusion that the Hu

Honua Project will result in “significant” GHG emissions and/or that Hu Honua will be a

"net emitter,” the PUC Majority exceeded its authority by considering issues that are

outside the limited scope of the remand instructions of the Hawaii Supreme Court, while

completely ignoring the unambiguous language of HRS § 269-6(b) as amended. As there

was no evidentiary foundation in the record to support the PUC Majority’s conclusions,

the PUC Majority also improperly introduced new evidence, calculations, and tables to

which Hu Honua never had the opportunity to respond, let alone correct the record with

countervailing evidence and expert opinions. Therefore, Hu Honua is respectfully entitled

to reconsideration/clarification of the PUC Majority’s D&O and a further hearing to

respond to this new evidence and apparently brand-new standard of review for

accounting for GHG emissions and sequestration with its own rebuttal evidence and

expert opinions as detailed below.

A.

As the Dissent correctly notes, the PUC Majority's decision to deny the Amended

PPA based on issues outside of the limited scope of remand, including considerations of

9{4877-5402-9601}
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the “total costs” and the pricing associated with the Amended PPA, is in contradiction to

the Hawaii Supreme Court's explicit remand instructions in HELCO i and HELCO 11.^

In vacating the Commission's prior orders, the Hawaii Supreme Court in HELCO 11

stressed that “on remand, a trial court must closely adhere to the true intent and meaning

of the appellate court’s mandate.... Likewise, administrative agencies are bound by

reviewing courts’ remand orders.”^ in examining the “true intent” and meaning of the

appellate court’s mandate, the opinion must be “as a whole, read in conjunction with the

judgment and interpreted in light of the case’s procedural history and context” rather than

HELCO I and HELCO Il’s mandate was clear as correctly articulated by the

Dissent. Following the Commission’s initial failure to adhere to the remand instructions

provided in HELCO I. the Hawaii Supreme Court in HELCO II reaffirmed and reiterated

its instructions that “[o]n remand, the PUC shall give explicit consideration to the reduction

of [greenhouse gas] emissions in determining whether to approve the A&R PPA, and

make the findings necessary for this court to determine whether the PUC satisfied its

HELCO II also confirmed that “the court [in HELCO

I] explicitly delimited the purpose of the remand” and that “[tjhese remand instructions

Accordingly, the Court in HELCO II

remanded the matter for a second time and reiterated its instructions previously provided

in HELCO I that the post-remand proceeding:

10{4877-5402-9601}

obligations under HRS § 269-6(b).”ii

circumscribed the scope of the attendant vacatur.”'’^

® See D&O, Dissent at 6-7.
• HELCO ». 149 Hawaii at 241,487 P.3d at 710 (citations omitted).

HELCO It. 149 Hawaii at 241.487 P.3d at 710 (citation omitted).
HELCO II, 149 Hawaii at 240, 487 P.3d 7at 709 (internal quotation marks omitted) (quoting HELCO I, 

145 Hawaii at 25,445 P.3d at 697) (emphases provided).
12 HELCO IL 149 Hawaii at 240,487 P.3d 7at 709 (emphasis added).

relying on “a solitary word or decontextualized phrase.”^®



As the above reflects, the Court’s instructions on remand circumscribed the scope

of the vacated PUC decision and limited the issues on remand in the Evidentiary Hearing

to: (1) explicit consideration to the reduction of GHG emissions associated with the

Project; and (2) allowing LOL its right to meaningfully address the impacts of approving

the Amended PPA with respect to its right to a clean and healthful environment, as defined

by HRS Chapter 269J* No other issues, including the “total costs’* of the Amended PPA,

were appealed, discussed, or adjudicated by the Hawaii Supreme Court,^^ and are

therefore deemed waived.^® As discussed herein, based on the overwhelming testimony

and evidence in the record, Hu Honua and HELCO have carried their burdens with

respect to both issues, which the Dissent correctly notesJ^
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HELCO ii, 149 Hawaii at 242, 487 P.3d at 711 (emphasis added) (quoting HELCO I 145 Hawaii at 26, 
445 P.3d at 698) (emphases added).
1-* HELCO L 145 Hawaii at 26,445 P.3d at 698; HELCO II, 149 Hawaii at 242,487 P.3d at 711.

In its appeal, LOL raised the following three points of error: (1) the Commission was required under HRS 
§ 269-6(b) to explicitly consider GHG emissions in determining whether the costs of the Amended PPA 
were reasonable; (2) LOL was denied due process in its efforts to protect its right to a clean and healthful 
environment, as defined by HRS Chapter 269, by the Commission’s restriction of its participation in the 
2017 Docket; and (3) the Commission erred in denying its request to upgrade its status from “participant” 
to “intervenor.” HELCO 1.145 Hawaii at 10,445 P.3d at 682.
^^See County of Hawaii v. UNIDEV. LLC. 129 Hawaii 378,387,301 P.3d 588,597 (2013), as corrected (July 
24, 2013) (“It is axiomatic that where a party fails to raise an argument before the courts below, that 
argument may be deemed waived for purposes of appeal." (citation omitted)); Kakinami v. Kakinami, 127 
Hawaii 126,144 n.16.276 P.3d 695,713 n.16 (2012) (citing Bitnev v. Honolulu Police Dept 96 Hawaii 243, 
251, 30 P.3d 257, 265 (2001) (“The general rule provides that issues not property raised on appeal will be 
deemed to be waived.”) (citation, brackets & internal quotation marks omitted)).

Dissent (attached to D&O), at 6.

must afford LOL an opportunity to meaningfully address the impacts 
of approving the Amended PPA on LOL’s members’ right to a clean 
and healthful environment, as defined by HRS Chapter 269. The 
hearing must also include express consideration of GHG emissions 
that would result from approving the Amended PPA. whether the cost 
of energy under the Amended PPA is reasonable in light of the 
potential for GHG emissions, and whether the terms of the Amended 
PPA are prudent and in the public interest, in light of its potential 
hidden and long-term conseguences.^^



Certain issues established by the Commission, including Issue Nos. 1 ("What are

the long-term environmental and public health costs of reliance on energy produced at

the proposed facility?”), 1 .a (‘'What is the potential for increased air pollution due to the

lifecycle GHG emissions of the Project?”), and 3 ("Whether the total costs under the

Amended PPA, including but not limited to the energy and capacity costs are reasonable

in light of the potential for GHG emissions”, which the PUC established in Order No.

37910, issued August 11, 2021, alter the Court's instructions and do not reflect the

specific instructions provided by the Court.

In an apparent effort to ensure denial of the Amended PPA, the PUC Majority

incorrectly maintains that consideration of “total costs,” including pricing, of the Amended

PPA is within the scope of remand because “the Court explicitly contemplated that review

In support of this position, the PUC Majority relies on its observation that the Court in

HELCO I and HELCO II expressly considered “whether the cost of energy under the

Amended PPA is reasonable in light of the potential for GHG emissions, and whether the

terms of the Amended PPA are prudent and in the public interest, in light of its potential

The PUC Majority’s focus on this solitary term “cost of energy” and the purported

inference that this encompasses “total costs” not related to GHG emissions, including the

pricing of the Amended PPA, is not reflective of the “true intent” and meaning of the Hawaii

Supreme Court’s mandate when considering the opinion as a whole and interpreted in
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D&O at 95.
IS D&O at 95 (emphasis added) (citing HELCO II, 149 Hawaii at 242, 487 P.3d at 711 (quoting HELCO I, 
145 Hawaii at 26.445 P.3d at 698)).

hidden and long-term consequences.”^^

of the Amended PPA’s terms, including its pricing, would be considered on remand[.]”‘’®



light of this case’s procedural history as it ignores the Court’s discussion concerning

“hidden and long-term environmental public health costs of reliance on energy produced

at the Project,” which was limited to only those “hidden” costs associated with GHG

emissions. Indeed, a review of both HELCO I and HELCO II shows that the Hawaii

Supreme Court never used the words “total cost” or “energy and capacity costs” or

considered the same as issues on appeal.^® To the extent “total costs” include cost

considerations that do not directly relate to “the potential for GHG emissions,” such as the

contract price of the underlying Amended PPA, including the energy costs, capacity costs,

and other pricing or cost terms under the Amended PPA - which were already approved

by the Commission as reasonable and in the public interest on July 28, 2017^^— such

issues were not raised on appeal or addressed by the Court.The only “cost of energy”

addressed by the Court in HELCO I was in relation to LOL’s “right to a clean and healthful

environment, which ’includes the right that explicit consideration be given to reduction of

[GHGl emissions In Commission decision-making, as provided for in HRS Chapter

269.’”23 As in MECO.^^ the Court in HELCO I noted that the Commission “was asked to

consider the reasonableness of the energy charges implicated by the Amended PPA, and

to determine whether the arrangement was prudent and in the public interest.”^ The

Court explained that “would necessarily include an evaluation of the hidden and long-term
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2® See generally HELCO I and HELCO II.
21 See Docket No. 2017-0122, Decision and Order No. 34726, filed July 28,2017.
2^ See HELCO 1.145 Hawaii at 10,445 P.3d at 682 (setting forth the limited issues on appeal)
23 HELCO 1.145 Hawaii at 17,445 P.3d at 689 (emphasis added) (brackets provided) (quoting MECO. 141 
Hawaii at 265,408 P.3d at 17).
24 "MECO” refers to In re Application of Maui Elec. Co., Ltd. (“MECO”). 141 Hawaii 249,408 P.3d 1 (2017). 
2« HELCO 1.145 Hawaii at 17,445 P.3d at 689



costs of the activities* of the Hu Honua facility,” which “require[s] consideration of GHG

»26emissions generated by the Hu Honua facility.

Accordingiy, when read in conjunction with the entire opinions of HELCO I and

HELCO II. and considering this case’s procedural history and context, it is evident that

considerations of “costs” in this remand proceeding are limited to the “hidden and long­

term costs” associated with “GHG emissions” within the context of HRS § 269-6(b) only.^

Any interpretation that expands the scope of remand to include “total costs” not directly

related to GHG emissions, such as the one taken by the PUC Majority and advocated for

by the CA/s violates the true intent and meaning of HELCO I and HELCO II. Accordingly,

the PUC Majority exceeded its authority by considering issues outside the limited scope

of remand, including the “total costs” and pricing of the Amended PPA, and in doing so,

all conclusions based on a consideration of these issues is in error.

B.

As established below, the PUC Majority's D&O is unreasonable, unlawful, and

erroneous, as it is based upon findings of fact not established or grounded in the record

that arbitrarily discredit and undermine the evidence provided by HELCO and Hu Honua

in support of the Project. As the D&O reflects, the PUC Majority abused its discretion in

denying the Amended PPA based upon its findings of fact in the “Discussion” in the D&O
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» HELCO I. 145 Hawaii at 17, 445 P.3d at 689 (emphasis added) (citing MECO. 141 Hawaii at 266, 408 
P.3d at 18).
^See HELCO II. 149 Hawaii at 241,487 P.3d at 710 (“The “true intent and meaning” of a reviewing court's 
mandate is not to be found in a solitary word or decontextualized phrase, but rather in the opinion, as a 
whole, read in conjunction with the Judgment and interpreted in light of the case's procedural history and 
context.” (citation omitted)).
“ CA Post-Hearing Brief, filed on March 29, 2022at 4 (asserting that HELCO I and HELCO II “expanded 
the Commission's scope of review on remand to include GHG emissions and long-term environmental 
consequences" (emphasis added)).

The PUC Maioritv unlawfully abused its discretion in denying the 
Amended PPA based upon its erroneous findings of **fact”.



section tV and in the “Summary” of Findings of Fact and Conclusions of Law in D&O

section V by:

(1) making incorrect statements of “facf not supported by the record;

(2)

(3)

(4)

(5)

The PUC Majority’s denial of the Amended PPA based upon such erroneous

findings constitutes an abuse of discretion that requires, at minimum, reconsideration of

the D&O, clarification, and/or an opportunity for further hearing to address the new

evidence set forth in its decision.

1.

In section IV.A.1 of the D&O, the PUC Majority expresses concern “that the Project

may result in long-term environmental and public health costs for Hawaii Island.”^

Generally, the PUC Majority determined that the Project is expected to result in a

significant amount of GHG emissions, and because Hu Honua’s claims to sequester

enough carbon to offset its emissions is “subject to speculation and uncertainty,” there is

”30a “risk that the Project could become a net emitter of GHGs over its lifetime. The PUC

asserts that Hu Honua’s claim that the Project will be net carbon negative by 30,000
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The PUC Majority unlawfully abused its discretion in its findings 
on the Long-Term Environmental and Public Health Costs of 
reliance on energy produced at the Project (Issue No. 1 and 1 .a).

engaging in repeated speculation to undermine evidence established in the 
record;
generating its own “evidence” and relying on its own “expert opinion” and 
analysis without providing an opportunity for the parties to meaningfully 
respond to its self-created evidence;
ignoring evidence in the record that directly contradicts its findings and 
conclusions; or
mischaracterizing Hu Honua’s offers of conditions to address the purported 
concerns of the parties and the PUC as Hu Honua’s “burden of proof.”

See Decision and Order No. 38395, issued May 23, 2022, at 51. 
30 See D&O at 51.



metric tons by the end of the Amended PPA term is not credible “due to Hu Honua’s

reliance on a number of speculative assumptions to support its estimated sequestration

results[,]” citing a number of concerns relating to: (1) the ER Project GHG Analysis (“ERM

Analysis”), including Hu Honua’s unprecedented Carbon Commitment - i.e., (I)

cumulatively carbon negative by 30,000 metric tons or more by the end of the 30-year

Amended PPA term and (ii) carbon negative in the year 2035 and each year thereafter

until the end of the Amended PPA term, (2) measures and proposed conditions in place

to ensure that Hu Honua reaches its Carbon Commitment, and (3) the PUC’s own ability

to enforce said commitment?^

We first note that any analysis that estimates GHG emissions and sequestration

rates 30 years into the future will inherently include some degree of speculation and

uncertainty. As the Dissent correctly notes, the ERM Analysis, by design, is based on

assumptions and projections 30 years into the future because the Project has not

commenced operations yet. However, as discussed in the record, ERM has developed

a robust plan that provides the PUC with assurances that Hu Honua will be able to

account for the Project GHG emissions and offset such emissions through sequestration,

including the planting and growing of trees on Hawaii Island and elsewhere, such that it

will be able to achieve its unprecedented Carbon Commitment. While the ERM Analysis

provides examples with estimates that are based upon scientifically backed

methodologies and data, its purpose was never meant to predict with certainty future

Project emissions and sequestration efforts, but rather to provide reasonably credible

evidence showing how Hu Honua will significantly reduce GHG emissions and achieve

See D&O at 52-54.
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its self-imposed Carbon Commitment.

Without explanation or justification, the PUC Majority selectively adopts portions

of ERM’s Analysis that provide positive Project GHG emissions estimates against Hu

Honua, while selectively discarding portions of ERM's analysis and discrediting the

entirety of ERM’s sequestration estimates based on purported concerns relating to

“uncertainty" and ‘'speculation” with trivial aspects of the ERM Analysis that have little to

no bearing on Hu Honua’s ability to achieve its Carbon Commitment. As further discussed

below, the PUC Majority abused its discretion in its determination relating to Issue No. 1,

the long-term environmental and public health costs of reliance on energy produced from

the Project, and Issue No. 2, the GHG emissions that will result from approving the PPA,

as its decision was based on findings that were unsupported by the record, speculation.

and newly created “evidence" resembling “expert opinion” that was not in the record.

a)

(i)

In section IV.A.I.ii of the D&O, the PUC Majority expresses its concerns relating

to the purported uncertainty of assumptions underlying sequestration estimates, including

the estimates for past sequestration and future sequestration.^^ As to the past

sequestration estimates, the PUC Majority concludes that ERM’s estimate of the carbon

sequestered from 2017-2021 cannot be credited because it was premised under the

assumption that no harvesting had taken place on Hu Honua’s plantations during that

32 See D&O at 58-59.
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The PUC Majority's findings relating to their concerns 
over the sequestration estimates for 2017-2021 are 
incorrect and not supported by the record.

The PUC Majority unlawfully abused its discretion in its 
findings relating to Section IV.A.1 of the D&O “Concerns 
about the Project’s GHG Emissions.”



period, when in fact Hu Honua proffered testimony indicating that it had engaged in

harvesting during said period.^ The PUC Majority asserts that this inconsistency may

have impacted the emissions associated with harvesting and the number of trees

remaining on the piantations avaiiabie to sequester carbon during this period, which it

states “is an exampie of uncertainty with the ERM Analysis’ assumptions that cause the

We first note that no party has provided evidence in the record that wouid indicate

that this purported inconsistency wouid significantiy impact ERM’s sequestration

estimates. Additionaiiy, despite having access to the updated ERM Anaiysis since

November 29, 2021,^^ the PUC Majority deciined to submit any information requests or

ask any questions at the evidentiary hearing regarding this issue, which it now raises for

the first time in its D&O.

Regardiess, the PUC’s Majority's findings are incorrect and unsupported by the

record, as the effect of harvesting on sequestration and Project emissions from 2017-

2021 was considered in the ERM Anaiysis. As indicated in Tabie 5 attached to the ERM

Anaiysis, entitied “Aboveground Sequestration”, the sequestration rate caicuiated by

ERM was based on the end of the 2020 totai standing inventory provided for in the 2020

Biomass Fuei Suppiy Report Update for CN Renewabie Resources produced for by

Forest Soiutions, inc, which inciuded the harvesting that took piace on Hu Honua’s

piantations from 2018-eariy 2020.^ Thus, the sequestration rate used for 2017-2021

18{4877-5402-9601}

See D&Q at 59-60.
^See D&O at 60.

See HELCO supplemental response to PUC-HELCO-IR-17,b, attachment 3, filed November 29,2021. 
* See HELCO supplemental response to PUC-HELCO-IR-17.b, attachment 3, at 50, Table 5 “Aboveground 
Sequestration”, footnote 1; see also Restricted Attachment to Hu Honua Bioenergy, LLC’s Response to 
Life of the Land’s Information Requests, Exhibit 1, Forest Solutions, Inc. report, filed on July 26, 2021.

Commission to doubt the reliability of its results."^



incorporated any harvesting that took piace during this period, contrary to the PUC

Majority's findings.

Further, the coiumn in Tabie 2, “CO2 Caicuiator Simulation”, entitled “Approximate

Acres Harvested,” is based on the amount of biomass combusted in each given year, and

is meant for reference oniv to give a generai idea of the acreage needed to provide for

the combustion of that year.^^ The eucaiyptus trees harvested from 2017-2021 have not

yet been combusted, and thus stiii retain its carbon, which wouid not be emitted into the

atmosphere. As stated in the record, there wiii be an inventory prior to harvesting for aii

sites that wiii be used to determine the pre-operation sequestration.^

The PUC Majority aiso suggests that the harvesting that took piace during 2017-

2021 may have impacted the ievei of associated GHG emissions, which the PUC Majority

erroneousiy infers was not considered in the ERM Analysis?® However, the emissions

associated with harvesting (emissions from the eventuai combustion, harvesting.

equipment, transport, etc.) during 2017-2021 were aiso considered in the ERM Anaiysis.

The ERM Anaiysis expiains that in Tabies 2 and 3, the approximate acres of mature

eucaiyptus harvested to suppiy the biomass to run the power piant in a given year is

”40inciuded in in Coiumn “L”, entitled “Approximate Acres Harvested. Tabie 2 shows that

if 180,983 tons of biomass is combusted during a certain year, the equivaient of that (i.e.

the weight of biomass on 1,243 acres) was harvested at some point during the time
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See HELCO supplemental response to PUC-HELCO-IR-17.b, attachment 3, at 47, Table 2 “CO2 
Calculator Simulation.”; see also id. at 41 (“Column ‘L, ‘Approximate Acres Harvested’, provides the 
approximate acres of mature eucalyptus harvested to supply the biomass to run the power plant that given 
year.”).

See Hu Honua’s response to PUC-Hu Honua-IR 60 (stating that biomass surveys “are ongoing and will 
not be completed for all sites until just prior to initial harvesting, assuming A&R PPA is approved.”). 
” See D&O at 59-60.

See HELCO supplemental response to PUC-HELCO-iR-17.b, attachment 3, at 41.



harvesting emissions (emissions from the eventual combustion, harvesting equipment,

transport, etc.) will be reflected once the biomass is combusted when the plant is

operational. As such, the ERM Analysis does consider the emissions associated with

harvesting during 2017-2021, addressing the unsupported concern of the PUC Majority.

The foregoing establishes that the PUC Majority’s concerns relating to ERM’s

sequestration and emissions estimates during 2017-2021 are based upon the PUC

Majority’s false “facts” that are not supported in the record. The PUC Majority explicitly

cited to its concerns relating to the sequestration estimates during 2017-2021 as “an

example of uncertainty with the ERM Analysis’ assumptions that cause the Commission

to doubt the reliability of its results.’’^^ Such arbitrary reasoning premised on facts

unsupported by the record further demonstrates how the PUC Majority abused its

discretion in denying the Amended PPA.

(H)

The PUC Majority concludes that it cannot credit ERM’s future sequestration

estimates because they are premised under the assumption that Hu Honua will be able

to continue or expand its current Hawaii Island leases throughout the entirety of the

Amended PPA term, which it notes Hu Honua has not done.^^ However, such finding is

incorrect and unsupported by the record, because Hu Honua’s Carbon Commitment and
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The PUC Majority’s findings relating to ERM’s 
estimates for future sequestration are incorrect, ignore 
the evidence in the record, and based upon the PUC 
Majority’s own “expert opinion."

See HELCO supplemental response to PUC-HELCO-IR-17.b, attachment 3, at 47. Table 2 “CO2 
Calculator Simulation.”
^See D&Oat60.
« See D&Oat60.

included in the analysis.^^ While there was no combustion during 2017-2021, the



sequestration estimates are not solely based upon Hu Honua’s ability to continue or

expand its Hawaii Island leases.^ As explained in the ERM Analysis, in addition to its

feedstock, Hu Honua will plant and grow trees in native forests both within Hawaii island

and abroad to achieve its Carbon Commitment, including, for example, those provided

through its agreements with Friends of Hawaii Volcanoes National Park (“FHVNP"), One

Hu Honua will first

prioritize areas on Hawaii Island or within the State of Hawaii, but may also grow plant

abroad with the global effect of sequestration still applying?® Any vegetation planted and

grown through these methods will be subject to annual inventories and verified every five

years or sooner of the Commission were to so order?^

Further, even in the extremely unlikely event that out-of-state feedstock will be

needed, Hu Honua has stated on the record that its current methodology and framework

used to calculate its GHG emissions includes parameters specific to the location and type

of vegetation sourced such that all main emissions from out-of-state feedstock would be

accounted for (e.g., above and below-ground biomass, transportation, specific

location/soil type/climactic conditions, etc.)?® This ensures that regardless of where the

biomass is harvested or grown, Hu Honua will measure the biomass stock changes and

then plant, grow, or offset to ensure that the Project achieves its Carbon Commitment?®

As such, Hu Honua’s ability to achieve its Carbon Commitment and the sequestration

estimates stated in the ERM Analysis are not solely premised on the assumption that it
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See HELCO’s supplemental response to PUC-HELCO-IR-17.b, attachment 3, at 33. 
See HELCO’s supplemental response to PUC-HELCO-IR-17.b, attachment 3, at 33.

* See HELCO’s supplemental response to PUC-HELCO-IR-17.b, attachment 3, at 33. 
See HELCO’s supplemental response to PUC-HELCO-IR-17.b, attachment 3, at 33.

* See Hu Honua Response to CA/Hu Honua-SIR-31.a.1, filed on November 18, 2021. 
See Hu Honua Response to CA/Hu Honua-IR-135.b.4, filed on October 21, 2021.

Tree Planted (“OTP”), and National Forest Foundation (“NFF”)?^



will secure/expand its Hawaii Island leases as the PUC Majority has erroneously

determined.

Even though ERM’s sequestration estimates are not solely premised on Hu

Honua‘s ability to extend its existing leases or secure new lease agreements, Hu Honua

has provided evidence that it will be able to secure feedstock on Hawaii Island for a

significant portion of the Amended PPA contrary to the PUC Majority’s findings. As

established in the record, Hu Honua has the rights to acreage with 6-9 years of available

feedstock.^ Hu Honua has also proffered evidence that it is currently in negotiations with

a landowner to acquire approximately 5,500 acres of additional feedstock in the form of

a long-term lease.®^ Without any replanting, this additional acreage may add another 4

to 5 years of feedstock, representing up to 14 years or almost half of the Amended PPA

term.^ Further, Hu Honua has offered to provide documentation to the PUC

demonstrating that it has secured additional acreage on Hawaii Island within 60 months

of a final non-appealable approval order.^

Hu Honua is only required to have at least 37 days of readily available log storage,

which its current 6-9 year supply exceeds.^ As Hu Honua explained in the record, “[j]ust

as the utility contracts (secures) its oil fuel supply for approximately 3 years, there is no

need to secure feedstock for the entire 30 year PPA term and doing so would be

Generally,

lessors are hesitant to enter into long-term lease agreements, which are contingent on
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See Hu Honua's response to CA/Hu Honua-IR-124.d, filed on October 21,2021.
See Hu Honua Post-Hearing Brief, Exhibit F, filed March 29, 2021.
See Testimony (“Test”) of Warren Lee, Recording of Hearing (“ROH”). Hearing (“Hrg.”) Day 2, Mar. 2, 

2022, at 6:32:30-6:34:38.
See Hu Honua Post-Hearing Brief at 4, filed March 29,2021.
See Hu Honua Testimony T-2, filed Sept. 16,2021, at 5.
See Hu Honua response to PUC-Hu Honua-IR-48.8

impractical and difficult to achieve without a non-appealable PPA approval.”^^



events occurring, such as Hu Honua’s ability to secure a non-appealable PPA, since it

ties up the property and prevents the lessor from subsequently securing another lessee,

who may be able to enter into a long-term lease with no contingencies. A no contingency

lease better ensures that the lessor will generate rental income over the entire term of the

lease. Hu Honua testified to these issues at hearing.^

However, the PUC Majority baselessly deemed the 6-9 years of fuel insufficient

because Hu Honua did not have the entire 30-year Amended PPA term of fuel under a

contractIn doing so, the PUC Majority in effect creates an unprecedented requirement

to contractually secure a fuel source for the entirety of the PPA term, further illustrating

the impossible standard for approval that the D&O imposes on Hu Honua.

Finally, the PUC Majority attempts to discredit ERM’s future sequestration

estimates by undermining the sequestration related to the NFF agreement, stating that

the ‘figures are based on a generalized carbon sequestration rate, tree survival rate, and

tree lifetime information Hu Honua states it received from NFF," which the PUC Majority

speculates “may not accurately reflect the actual performance of the planted trees, which

will depend on the tree species, planting schedules, location, survival rate, growth rate,

and sequestration rate®® (all of which are accounted for in NFF’s estimate).”59 Again, the

PUC Majority holds Hu Honua to a higher impossible standard requiring projections to

“accurately reflect the actual performance of the planted trees”-trees that have not even

been planted yet. Further, there is no evidence in the record that the carbon sequestration

23{4877-5402-9601}

» Test, of Warren Lee, ROH, Hrg. Day 2, Mar. 2, 2022, at 7:23:56-7:25:16; see also id. at 7:53:55- 
7:57:13.
^See D&O at 63.
58 See D&O at 64.
5® See Hu Honua's response to PUC-Hu Honua-IR-68.c, filed January 10, 2022.



rate offered per the NFF agreement is unreliable or does not reflect a reasonable

projection. The PUC Majority asserts that “[t]he lack of specific information blunts the

credibility of the sequestration estimates from the NFF Agreement and injects further

uncertainty as to the amount of GHG emissions that may be sequestered to offset Project

emissions.”®® However, in coming to this conclusion, the PUC Majority abuses its

discretion by substituting its own “expert opinion” for the detailed evidence provided in the

record that establishes the reliability of ERM‘s sequestration estimates, including those

related to the NFF agreement.

Hu Honua has produced substantial evidence establishing the legitimacy of the

NFF and its planting efforts. Hu Honua's expert GHG witness, Dr. David Weaver (“Dr.

Weaver”) of ERM, testified that the NFF's information justifying its sequestration

estimates is based upon decades of experience from one of the most reputable foresting

agencies.®'* The NFF monitors its planting efforts in each of their project areas to measure

the survival rates of the seedlings that may be impacted by unexpected weather events,

herbivore browsing and insects and diseases, and may replant the area if the survival

rates fall lower than expected.®^ NFF plantings are only conducted in optimal conditions

to ensure the highest survival rate, and the NFF has stated that it only supports tree­

planting projects that improve the health of the forests.®®

Hu Honua has also produced substantial evidence explaining the scientifically

backed methods that were used to develop the sequestration estimates for the NFF
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^See D&Oat64.
« See Test, of David Weaver. ROH, Hrg. Day 2, Mar. 2, 2022, at 4:39:10-4:39:33: see also id. at 4:43:07- 
4:43:44.

See Hu Honua’s response to PUC-Hu Honua-iR-33.e, filed October 29,2021.
See Hu Honua's response to PUC-Hu Honua-IR-33.e, filed October 29,2021.



trees.For example, Hu Honua explained that NFF‘s generalized estimate of 0.50 tons

CO2e on average per tree over a 100-year period was developed using USDA Forest

Service General Technical Report NE 343 (“GTR 343”) Methods for Calculating Forest

Ecosystem and Harvested Carbon with Standard Estimates for Forest Types of the United

States.^^ The NFF uses these numbers for its annual tree planting activities and as a

general number based on past estimates using real tree planting information and carbon

values from the GTR 343.^ These numbers account for survival rates by using non-soil

carbon averages for ecosystem types, which means that survival rates will be included in

the ecosystem average and applied to each individual tree planted.®^

Regardless of these estimates, Hu Honua has stated that it will update its CO2e

annual sequestration accounting to adjust for NFF’s reports on the carbon sequestration

that will be based on the region, types of trees, and growth rate calculations to ensure

that it meets its Carbon Commitment.^ Finally, ERM’s sequestration estimates are

conservative (i.e. underestimates sequestration), as it only accounts for 30 years of the

operating project sequestration in the calculations, even though the trees will continue to

grow and sequester more than 1 million tons of GHG emissions beyond the term of the

Amended PPA, which will not be included in ERM’s calculations and will not be counted

toward the Carbon Commitment.®®

Despite the substantial evidence on the record establishing the legitimacy of NFF,

its planting efforts, and its scientifically backed methods developing its sequestration rates
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See Hu Honua's response to PUC-Hu Honua-iR-68.c, filed January 10, 2022. 
See Hu Honua's response to PUC-Hu Honua-IR-68.c, filed January 10, 2022. 
See Hu Honua’s response to PUC-Hu Honua-IR-68.c, filed January 10, 2022. 
See Hu Honua’s response to PUC-Hu Honua-IR-68.c, filed January 10, 2022. 
See Hu Honua’s response to PUC-Hu Honua-IR-68.c, filed January 10, 2022. 
See Hu Honua’s response to PUC-Hu Honua-iR-63.a. filed December 1,2021.



that were not rebutted by any other party, the PUC Majority abused its discretion in

substituting its own “expert opinion” for the credibie evidence in the record to arbitrariiy

determine that said estimates “may not accurateiy reflect the actuai performance of the

Just as with its other erroneous findings, the PUC Majority reiies on its

own unsupported and unchaiienged “expert opinion” to undermine the credibiiity of the

entirety of the ERM Anaiysis, further demonstrating its abuse in discretion in denying the

Amended PPA.

(iii)

In section IV.A.I.iii, the PUC Majority found that the ERM Carbon Calculator “is

highly sensitive to inputs from key emissions categories, with small changes having a

significant impact on overall results.”^^ The PUC Majority expresses that this is

concerning because its “review indicates that even a one-percent deviation in any of the

above four categories could cause the ERM Analysis' total estimated amount of C02e

emissions to fluctuate significantly in either direction, which could easily turn the Project

The PUC

Majority goes on to provide a specific example that purportedly demonstrates the impact

of a one-percent decrease in C02e aboveground sequestration, which it alleges would

increase C02e emissions by approximately 63,200 metric tons that it claims would turn

the Project into a net CO2e emitter of 32,700 metric tons over its lifecycle/^ The PUC
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into a net emitter of GHG emissions, contrary to the Carbon Commitment.’’^^

The PUC Majority’s evaluation of the alleged 
“Sensitivity of the Carbon Calculator to Changes in 
Inputs” is based upon its own “expert opinion” and 
evidence unsupported by the record.

70 See D&Oat64.
71 See D&Oat65.
72 See D&O at 68 (emphasis in original).
73 See D&O at 68.

planted trees.



Majority further alleges that a one percent increase in biomass consumed to produce an

equivalent amount of power would make the Project a net CO2e emitter/^

The PUC Majority fails to support with citations to the record its findings regarding

the sensitivity of the carbon calculator to changes in carbon inputs or the specific

examples of the purported effects of said sensitivity, including any evidence that shows

that a one-percent change in the direction they indicate is reasonable. That is because

such subject matter does not exist in the record and was not discussed at the Evidentiary

Hearing.

In addition, the PUC Majority's specific example that purportedly demonstrates the

impact of a one-percent decrease in C02e aboveground sequestration, which it alleges

would increase CO2e emissions by approximately 63.200 metric tons, even if true (which

it is not), does not mean zero sequestration. The PUC Majority citing 63,200 metric tons

of “uncertainty” was the only quantitative example of an increase in emissions provided

in the D&O. Even if this were accurate (which it is not and has not established in the

record), the project would still remove more than 1.4 million metric tons of GHGs. In other

words, the reduction of 1,464,742 tons as stated by Ramboll and ERM and the addition

of 63,200 metric tons of positive claimed by the PUC Majority. This would not have a

material impact on the reduction of GHG emissions because 63,200 metric tons accounts

for less than 5% of the 1,464,742 metric tons of reduced emissions. A 5% difference

would not materially affect the significant reduction in GHG emissions - the project will

still reduce a significant amount of GHG emissions.

74 See D&O at 68.
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In making the claims, the PUC fails to recognize the avoided emissions from taking

fossil offline that has not been disputed in the record, and that the CA states it has taken

no issue with. Moreover, even if ERM’s forward looking models and projections were off

by more than 1.4 million tons (which there is no quantitative evidence on the record to

suggest this), Hu Honua would make up for that by simply planting more trees consistent

with its Carbon Commitment. ERM’s Carbon Calculator is set up to calculate annual

numbers and to have independent verification every 5 years to ensure that the Carbon

Commitments are met even if the estimates/projections differ from the actual emissions

in the future.

The PUC’s findings relating to the alleged sensitivity of the Carbon Calculator to

changes in carbon inputs were based upon its own “expert opinion” of evidence not

previously discussed or raised in the record or evidentiary hearing. At no point in this

docket did the PUC, parties, or participants raise any concern relating to the alleged

sensitivity of the Carbon Calculator inputs or have the opportunity to rebut the PUC

Majority’s "expert opinion.” As such, it is unclear how the PUC Majority obtained its expert

analysis and what methodology or process the PUC Majority undertook to develop its

findings in its hypothetical examples.

Further, Hu Honua has not been provided a meaningful opportunity to address or

respond to the PUC Majority’s findings related to the alleged sensitivity of the Carbon

Calculator. This is particularly prejudicial to Hu Honua, as the PUC Majority consistently

cites to this alleged concern throughout its D&O to undermine the ERM Analysis and Hu

Honua’s ability to achieve its Carbon Commitment. Such blatant unlawful abuse of
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discretion requires, at minimum, reconsideration of the D&O, or further hearing to allow

Hu Honua to address the PUC Majority’s unsupported findings.

This self-created evidence is also particularly prejudicial because the PUC

Majority’s “expert opinion” miscalculates and mischaracterizes emissions and

sequestration based on ERM’s Carbon Calculator and is not supported by the record. For

example, the PUC Majority alleges that "a one-percent decrease in CO2e aboveground

sequestration (including sequestration from NFF trees) is estimated to increase C02e

emissions by approximately 63,200 metric tons[,]” which the PUC Majority alleges would

turn the Project into a net CO2e emitter of 32,700 metric tons over its lifecycle/^

Had Hu Honua been given an opportunity to address the PUC Majority’s “expert

opinion,” for example, ERM would have pointed out that the carbon content cited by the

PUC Majority as a factor that could change actual emissions, is used in calculating both

the stack emissions and the sequestration. This means change in carbon content that

would lead to the aboveground carbon sequestration changing by ~1% would also

change stack emissions by ~1%. Thus, the total lifecycle emissions values would be

changed by approximately 1,000-2,000 metric tons, and not the 63,200 metric tons

calculated by the PUC Majority. Regardless, as previously explained, there will be actual

measurements of aboveground sequestration that will be independently verified with this

actual data such that Hu Honua will be able to achieve its Carbon Commitment.

Further, even assuming, arguendo, that the PUC Majority’s “expert opinion” is

accurate, the PUC Majority ignores the estimated avoided lifecycle emissions calculated

7«See D&O at 68.
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(iv) The PUC Majority’s “expert opinion” evidence relating 
to the Carbon Calculator inputs is incorrect.



by Ramboll of 1,434,243 metric tons CO2e, 7® which was never challenged by the parties.

Taking the avoided lifecycle emissions into consideration, the Project would still result in

a reduction of approximately 1,371,043 metric tons of CO2e even with the 1% deviation

calculated by the PUC Majority.^

Moreover, as repeatedly explained on the record, Hu Honua will account for any

actual emissions and adjust its sequestration to offset said emissions consistent with its

Carbon Commitment.^^ The PUC Majority’s disregard of such evidence is further

indication of their abuse of discretion.

(V)

The PUC Majority also speculates that certain factors, including whether “the

Project operates at a lower efficiency than expected (thereby requiring more feedstock to

sustain operations)”, or whether the varying carbon content of feedstock that may result

from the use of other vegetation such as invasive species may increase the actual

emissions of the Project.^^ However, these factors have no bearing on the results of the

ERM Analysis. As Hu Honua has repeatedly explained in the record, Hu Honua will

measure the biomass consumed using scales that measure the weight of the biomass,

the moisture content of the biomass, and the carbon fraction of the biomass, which will

account for actual emissions from its fuel sources, including eucalyptus or invasive

As such, regardless of efficiency level or carbon content of the feedstock, Hu
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The PUC Majority engages in speculation regarding Hu 
Honua's operations (which have not commenced yet) 
in order to undermine the ERM Analysis.

species.®®

7® See HELCO’s supplemental response to PUC-HELCO-IR-17.b, attachment 3, at 11.
77 1,434,243 - 63,200 = 1,371,043.
7« Test, of David Weaver. ROH, Hrg. Day 2, Mar. 2,2022, at 4:49:05-4:49:27.
7^ See D&O at 67-68.
“ See HELCO’s supplemental response to PUC-HELCO-IR-17.b, attachment 3, at 42; Hu Honua’s 
response to Hu Honua’s response to CA/Hu Honua-IR-129.d, filed on October 21,2021; see also HELCO’s



Honua will account for any actual emissions and adjust its sequestration to offset said

emissions consistent with its Carbon Commitment.

(Vi)

In section IV.A.1.iv. of its D&O, the PUC Majority discusses the ‘'uncertainty”

regarding the Project’s total GHG impact.®^ The PUC Majority opined that the “Net

Lifecycle Emissions Reduction” calculated by Ramboll, which reflected a total reduction

of 1,464J42 metric tons C02e, was not dispositive on the Project’s GHG Impact given

the uncertainties surrounding the estimated Project emissions (i.e. sequestration)

calculated by ERM, which as explained above are unsupported by the record.^ However,

the PUC Majority went on to state: “[ajdditionally, an acceleration in expected growth of

other renewable projects on Hawai'i Island during the Amended PPA term could reduce

estimated avoided emissions, as these would displace fossil fuel-based units on HELCO’s

system, which could also affect the Project’s total net GHG impact.”^^ The PUC does not

cite to any evidence in the record in support of this assertion because none exists.

In making this assertion, the PUC Majority relies on speculation of the “acceleration

in expected growth of other renewable projects on Hawai‘i Island,” which is unsupported

by any evidence or facts in the record, to undermine RamboH’s calculation on the

estimated avoided lifecycle emissions, a figure that was not rebutted by any of the parties
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The PUC Majority engaged in speculation of the 
“expected growth” of other renewable energy projects 
on Hawaii Island to undermine the uncontested 
evidence on avoided emissions from the Project.

supplemental response to PUC-HELCO-IR-17.b, attachment 3, at 49, footnote 2 (explaining that “[cjhanges 
in moisture content can be accounted for in actual biomass calculations as needed.”).

See D&O at 70. 
^See D&O at 70-72.
“ See D&O at 71-72 (emphasis added).



or participants.^ Contrary to the PUC Majority’s assertion, the record reflects that two

solar projects that were anticipated to be implemented during the duration of the

Amended PPA term were discontinued, directly contradicting the PUC Majority’s

speculative conclusion on the ‘'expected growth” of renewable energy projects.Such

reliance on the unsupported and speculative information to undermine credible evidence

in the record demonstrates the unreasonable, unlawful, and erroneous nature of the PUC

Majority’s D&O.

b)

(i)

In Section iV.A.2.i, the PUC Majority expresses certain concerns over the opacity

of the Carbon Calculator inputs, alleging that “[t]he Carbon Calculator contains a number

of hard-coded cells that limits the Commission’s ability to assess the reasonableness of

the Carbon Calculator’s inputs and outputs.”®® The PUC Majority notes that the record

does not indicate how ERM arrived to its hard-coded values for the biomass combusted

each year and aboveground sequestration on Hawaii island, and that Hu Honua had

“declined” to provide the actual formulas and data for the hard-coded values.®^ The PUC

Majority also expresses confusion over the configuration of the Carbon Calculator that it
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The PUC Majority’s unreasonable findings relating to 
the “Opacity of Carbon Calculator Inputs.”

The PUC Majority unlawfully abused its discretion in its 
findings relating to Section IV.A.2 of the D&O “Additional 
Concerns with the ERM Analysis."

To the contrary, the Consumer Advocate (“^”) stated in its prehearing statement of position that it 
“believes that [HELCO’s] production simulation reasonably reflects the potential impacts to Avoided GHG 
Emissions from fossil fuels and biodiesel on Hawaii island over [the] lifetime of the Amended and Restated 
PPA should the [PUC] approve the Project.” See CA’s Errata to its Statement of Position, filed Jan. 3, 
2022, at pg. 20. The CA did not change its position regarding avoided GHG emissions in its post-hearing 
brief.

Test, of Rebecca Dayuff Matsushima. ROH, Hrg. Day 1. Mar. 1, 2022, at 00:27:26-00:29:22. 
g^See D&O at 72.
®7See D&O at 72-74.



states ‘'raises additional questions as to the reasonableness and reliability of the

Calculator as a tool to track and measure emissions and sequestration resulting from the

Project.”®® However, the record establishes that Hu Honua did provide its basis for the

hard-coded values in the ERM Carbon Calculator the sufficiency of which was never

previously questioned by the PUC Majority.

In CA/Hu Honua-IR-155, Hu Honua explained:

coded values and how it would determine the actual calculations when the Project

became operational.^ If the PUC Majority felt that the actual formulas and underlying

data informing these hard-coded values were required to confirm the validity of the ERM

Analysis as they now claim in the D&O, it had the opportunity to question Hu Honua and

its witnesses relating to this issue in information requests and declined to do so. Similarly,

the PUC Majority did not question Hu Honua regarding its apparent confusion relating to

the configuration of the Carbon Calculator. As such, Hu Honua was not able to

meaningfully respond to the PUC Majority’s apparent concerns with the purported opacity

of the Carbon Calculator inputs.
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»«See D&Oat75.
See Hu Honua’s response to CA/Hu Honua-IR-155, filed October 21, 2021. 
See Hu Honua's response to CA/Hu Honua-IR-155, filed October 21, 2021.

The net Aboveground Biomass Growth on Island was calculated 
based on the acreage growing and the mass per acre calculated for 
the Hu Honua leased areas based on the 2020 Updated Forest 
Solutions Report. For actual calculations when the project is 
operational, Hu Honua will base the sequestration on the delta of the 
baseline and the measured standing biomass stock. Hu Honua will 
calculate the biomass removed based on weighing the biomass at 
the facility with its truck scale.”®^

As stated above, Hu Honua provided the basis for ERM’s calculations of its hard-



Regardless, the PUC Majority’s concern relating to the hard-coded cells within the

Carbon Calculator have no bearing on Hu Honua’s ability to achieve its Carbon

Commitment, as the record reflects that Hu Honua will measure actual emissions based

upon its annual inventories of the actual standing trees, and this will be verified at least

every five years by an independent party to ensure its accuracy.®'* In other words, the

information in the hard-coded cells, by design, will be replaced with actual data that is

based on actual measurements. The measure of actual emissions and sequestrations

would include growth and removal of vegetation from Hu Honua’s feedstock, NFF trees,

and trees associated with the planting agreements with FHVNP and OTP. As such, there

is a robust plan in place that will measure the actual inputs for the hard-coded data

annually and adjust to the extent that it differs from the estimate.

(H)

In section IV.A.2.ii, the PUC Majority states that “[e]ven assuming, arguendo, that

the Carbon Calculator was not subject to the above uncertainties, the purported GHG

The PUC Majority asserts that Hu Honua’s commitment to being carbon negative by the

end of 2035 and each year thereafter (on an annual basis) until the end of the PPA term

is premised on comparing GHG emissions and sequestration in each particular year of

the Amended PPA (“Annual Basis”), and does not consider the cumulative impact of prior
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The PUC Majority’s reliance on the GHG Emissions 
and Sequestration which it calculated on a “Cumulative 
Basis” over a select number of years is based upon 
self-created “evidence” resembling “expert opinion” 
that is not included in the record, fails to include 
avoided emissions, and is not the standard for 
reviewing GHG emissions.

benefits of the Project may not result until very late in the Amended PPA’s 30-year term.”®^

See HELCO’s supplemental response to PUC-HELCO-IR-17.b, attachment 3, at 40. 
s2See D&Oat76.



The PUC Majority

posits for the first time in the D&O that when analyzed from a Cumulative Basis, total

carbon sequestration would not overtake total GHG emissions until 2047, near the end of

the Amended PPAterm.^ In support of this finding, the PUC Majority presents “Table 4,"

which it states is adapted from the ERM Analysis?^ The PUC Majority's analysis of this

issue leads it to incorrectly conclude that there will be a practical “frontloading” of GHG

emissions and “backloading” of GHG reductions that demonstrate “the Project is

estimated to increase GHG emissions for decades before the purported sequestration

«»96‘catches up' to emissions and begins to result in ‘carbon negativity.

The PUC Majority's conclusion is erroneous and unlawful because it is based on

self-created evidence not included in the record, including “Table 4”, which as shown

below calculated 178 new values (all new values outlined in red) using conversions from

short tons to metric tons that none of the parties have had the opportunity to verity or

address and fails to factor in avoided emissions established in the record which would

have shown a removal and reduction in emissions for each cumulative year. Table 4 also

established five new categories of data (column descriptions outlined in red). Moreover,

the application of a Cumulative Basis analysis has never been the standard for the

Commission’s considering of lifecycle GHG emissions, reflecting an unequal application

of the consideration of GHG emissions against Hu Honua in violation of due process of

law.

35{4877-5402-9601}

03 See D&O at 76. 
»»See D&O at 76. 
00 See D&O at 77. 
00 See D&O at 79. 
07 See D&O at 77-78.

years' worth of emissions and sequestration (“Cumulative Basis”).^^



E 201

YEAR
(MT CQae) (MT CQ2et (MT CQze}

16,33S 16,333 0 0 16,333 16,333

2017 0 16.333 [32,707) [32,707) (32,707) [16, 374)

2019 0 16,333 [BQ,121) (112,627) (30,121) [66,495)

2015 0 16,333 [90,814) (203,641) (90,814) (187,308)

2020 0 16,333 [112,377) (316,013) (112,377) [299, 636)

2021 0 16,333 [112,377) (428,396) (112,377) [412,063)

2022 265,290 261,623 [132,615) (561,211) 132,475 [279,588)

2023 267,386 549,QOB [138,534) (699, 745) 128,951 [150,737)

2024 267,386 ei6,394 [203, 910) (903,655) 63,475 [87,262)

2025 267,386 1,083, 779 [207,035) (1,110,691) 60,350 [26, 912)

202 6 267,366 1,351,165 [210,160) (1,320,651) 57,225 30,313

2027 267,386 1,618,550 [210,160) (1,531,012) 57,225 87,539

2026 267,386 1,685,936 [210,160) (1,741,172) 57,225 144,764

2029 267,386 2,153,321 [275,006) (2,016,17B) (7,620) 137,143

2030 267,386 2,420,707 [275,006) (2,291,104) (7,620) 129, 523

2031 267,386 2,688,092 [275,006) (2,566,189) (7,620) 121,903

2032 267,386 2,955,478 [275,006) <2, 841,195) (7,620) 114,283

2033 267,386 3,222,863 [275, 006) (3,116,200) (7,620) 106, 663

2034 267,386 3, 490, 249 [275,006) (3,391,206) (7,620) 99,043

2035 267,386 3,757,634 [275,006) (3,666,212) (7,620) 91,423
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YEAR
(MT GOze) (MT CO2et

2036 267,3B6 4,025,020 (275,006) (3, 941,21.7) (7,620) 83,803

2037 2£7,386 4,292,405 (275,006) (4,216,223) (7,620) 76,183

2030 267,386 4,559,791 (275,006) (4,491,228) (7,620) 68,563

2039 267,386 4,627,177 (275,006) (4,766,234) (7,620) 60,942

2040 267,386 5,094,562 (275,006) (5,041,240) (7,620) 53,322

2041 267,386 5,361,949 (275, 006) (5,316,245) (7,620) 45,702

2042 267,386 5,629,333 (275,006) (5,591,251) (7,620) 36,082

2043 267,386 5,696,715 (275,006) (5,866,257) (7,620) 30,462

2044 267,386 6,164,104 (275,006) (6,141,252) (7,620) 22,S42

2045 267,386 6,431,490 (275,006) (6,416,268) (7,620) 15,222

2046 267,386 6,698,875 (275,006) (6,691,273) (7,620) 7, 602

2048 267,386 7,233, 646 (275,006) (7,241,285) (7,620) (7,639)

2049 267,386 7,501,032 (275,006) (7,516,290) (7,620) (15,259)

2050 267,386 7,768,417 (275, 006) (7,791,296) (7,620) [22,579)

2051 8,035,803 (8,066,302) (30,499)

I
First, “Table 4” as presented in the D&O, is new evidence by the PUC Majority that

does not exist in the record and was not made available to the parties during the

evidentiary hearing or at any time prior to the issuance of the D&O. While the PUC

Majority notes that it “adapted” the ERM Analysis to create “Table 4”, what it actually did

was selected certain data points from ERM’s Analysis (while ignoring other relevant data

in the record) to create its own new independent analysis that calculated 178 new values

(all new values outlined in red) and made conversions from short tons to metric tons that

none of the parties, including Hu Honua, have had the opportunity to review, verify, and
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For example,

one of the glaring flaws in ‘Table 4” is the lack of any discussion or application of the

avoided emissions established by HELCO in the record that, if factored, would have

resulted in showing a removal and reduction in emissions for each cumulative year.

instead of an increase in emissions as the PUC Majority incorrectly concludes.

While the PUC did question Dr. Weaver on ERM’s choice to use annual values

versus cumulative values in the ERM Analysis at the evidentiary hearing,there was no

testimony supporting the PUC Majority’s calculations of the cumulative emissions, the

conversion of short tons to metric tons, or the conclusions regarding the alleged

“frontloading” of GHG emissions and “backloading” of GHG reductions, nor was there any

opportunity for Dr. Weaver to review or respond to Table 4”. In response to the

Commission’s question as to whether ERM believes that annual values should be used

versus cumulative values. Dr. Weaver testified that “it wouldn’t change [Hu Honua’s

Importantly, the Commission also asked Dr. Weaver

whether “Hu Honua or ERM [would] be willing to submit an updated table that just also

has a column reflecting its calculations on a cumulative basis,” which Dr. Weaver

Despite Dr. Weaver’s willingness to provide

such calculations and an updated table, the Commission never requested an updated

table from Hu Honua or ERM though it had every opportunity to do so. Instead, the PUC
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address in a meaningful manner, in clear violation of HRS § 91-10(3).^®

HRS § 91-10(3) provides: “Every party shall have the right to conduct such cross-examination as may be 
required for a full and true disclosure of the facts, and shall have the right to submit rebuttal evidenceF.r 
(Emphasis added).

Test of Dr. Weaver, ROH, Hrg. Day 2, Mar. 2, 2022, at 4:11:49-4:16:00. We note that this line of 
questioning was relating specifically to the inputs in the Table entitled “CO2 Calculator Example Simulated 
Production Emissions from Hu Honua Plant Over 30 Year Duration”, included HELCO’s supplemental 
response to PUC-HELCO-IR-17.b, attachment 3, at 60.

Test, of Dr. Weaver. ROH, Hrg. Day 2, Mar. 2,2022, at 4:14:25-4:16:00.
Test, of Dr. Weaver. ROH, Hrg. Day 2, Mar. 2,2022, at 4:14:25-4:16:00.

responded “yeah, that’s not a problem.”

carbon negative] commitments.”



Majority unlawfully opted to create and rely on its own evidence in the form of “Table 4”

and present it for the first time in the D&O.

In addition, the PUC Majority ignores the fact that the ERM Analysis “CO2

Calculator Example” was intended to be an example of production emissions over 30

years, and the annual breakdown was provided, in part, to facilitate a showing that Hu

Honua would be capable of meeting its Carbon Commitment, including by being (i)

cumulatively carbon negative by 30,000 metric tons or more by the end of the 30-year

Amended PPA term and (ii) carbon negative in the year 2035 and each year thereafter

until the end of the Amended PPA term. Moreover, even though Dr. Weaver testified that

the ERM Analysis “CO2 Calculator Example” did not account for avoided emissions, the

PUC Majority apparently ignored that when it decidedly omitted factoring in avoided

emissions into its Cumulative Basis analysis. Had ERM been provided the opportunity to

address “Table 4”, ERM would have informed the PUC Majority that any temporal or

cumulative assessment to determine when GHG emissions would be reduced or become

carbon negative would need to factor in avoided emissions, the lack of which would result

in a misleading conclusion. For example, if any solar project lifecycle cumulative

emissions were assessed without avoided emissions, it would never show a reduction in

emissions. Had avoided emissions been factored, ERM estimates that it would have

shown a removal and reduction in emissions for each cumulative year from Year 1 of

Project operations, instead of the increase in emissions that the PUC Majority incorrectly

concluded.

The PUC Majority's reliance on “Table 4” is tantamount to relying on its own “expert

opinion” resembling that of a third-party expert analysis/opinion based on self-created
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“evidence” in order to reach its conclusion that there will be a practical “frontloading” of

GHG emissions and “backloading” of GHG reductions, which was a basis for its denial of

102the Application in the D&O. The PUC Majority unlawfully and erroneously substituted

its own “expert opinion” over the expert evidence in the record, further illustrating its abuse

103of discretion in reaching its findings and conclusions in the D&O.

Finally, the PUC Majority’s consideration of GHG emissions on a Cumulative Basis

is not the standard for considering lifecycle GHG emissions based on Commission

precedent, making such consideration erroneous based on relevancy and equal

protection grounds. The standard is to consider the reduction of GHG emissions pursuant

to HRS § 269-6(b) as confirmed by HELCO I and HELCQ II.

Since the Hawaii Supreme Court’s holding in HELCO I. the Commission has

required all applicants to submit a GHG analysis with their project applications. A survey

of many of the Commission’s approvals of project applications that submitted GHG

analysis since HELCO I. reveals that the Commission only considered the net lifecycle

GHG emission impacts over the entire term of the proposed PPA and the appropriate

analysis under HRS § 269-6(b), and not the cumulative impacts up to a certain year as

the PUC Majority did here.''°'^ Further, none of these energy projects have made the
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If and to the extent the PUC Majority’s “expert opinion” was created or influenced by communications 
directly or indirectly to any Commissioner by any person not a party to the hearing, such communications 
would be improper ex parte communication under HAR § 16-601-29(a).

Even assuming that the PUC Majority’s analysis is accurate, the PUC Majority again ignores Ramboll’s 
estimation of avoided lifecycle emissions from the Project, which includes approximately 1,434,243 metric 
tons CO2e. See HELCO's supplemental response to PUC-HELCO-!R-17.b, attachment 3, at 11.

See e.q.. Docket 2020-0138, Decision and Order No. 37521, filed December 30,2020, at 88-91 available 
at https://dms.puc.hawaii.aov/dms/DocumentViewer?pid=A1001001A20L30B65640l00209. attached as 
Exhibit “1”: Docket 2020-0139, Decision and Order No. 37699, filed March 25, 2021. at 107-109 available 
at https://dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1001001A21C25B40415100136. attached as 
Exhibit “2”: Docket 2020-0140, Decision and Order No. 37515, filed on December 30, 2020, available at 
https://dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1001001A20L30B45115B00135. attached as 
Exhibit “3”. at 77-80; Docket 2020-0141, Decision and Order No. 37731, filed on April 14, 2021, at 96-99, 
available at https://dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1001001A21D14B63113F00260.



carbon negative commitments that would make up for any shortfall from the emissions

estimates that Hu Honua has set forth in support of its application. As such, even if the

total Project carbon sequestration does not overtake the total GHG emissions until 2047

as the PUC Majority erroneously claims, such fact would have no bearing on the

Commission’s approval of the Amended PPA, as it is not determinative of the

Commission’s consideration of GHG emissions under HRS § 269-6(b) as it applies a

different standard and method of evaluation than that applied in prior decisions by the

Commission.

c)

(i)

In section IV.A.S.i of the D&O, the PUC Majority discusses its concerns over the

sufficiency of Hu Honua’s plan to purchase carbon offsets as a backstop to ensure that

the Project will achieve its Carbon Commitment if sequestration performance falls short

of ERM’s estimates.Specifically, the PUC Majority found “that this component lacks

sufficient detail and cannot be relied upon to support Hu Honua’s Carbon

Commitment.”''°® The PUC Majority states that besides Hu Honua’s proposed

supplemental condition to create a reserve fund or escrow account articulated and
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The PUC Majority ignored evidence and engaged in 
speculation in its findings relating to Hu Honua’s plan 
to purchase carbon offsets.

The PUC Majority unlawfully abused its discretion in its 
findings relating to Section IV.A.3 of the D&O “Concerns with 
Hu Honua’s Carbon Commitment.”

attached as Exhibit “4”: Docket 2020-0142, Decision and Order No. 38077, fifed on November 19, 2021, 
at 118-121, available at
https://dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1001001A21K19B33556C02941. attached as 
Exhibit “5”: Docket 2021-0026, Decision and Order No. 37965, filed on September 15, 2021, at 85-91, 
available at https://dms.puc.hawaii.gov/dms/DocumentViewer?pid=A1001001A21l15B23714G01027. 
attached as Exhibit “6”.
^°5^D&O at 79-86.

See D&O at 80.



described in Hu Honua’s Post-Hearing BriefJ^^ “there is relatively little detail or

As a threshold matter, Hu Honua's commitment to purchase carbon offsets was

offered as a backstop in the unlikely event that there is a shortfall in the amount of

sequestration to achieve Hu Honua’s carbon commitments in 2035 and thereafter.

Instead of recognizing Hu Honua for offering to financially commit to the purchase of

carbon offsets to ensure its Carbon Commitment is met, the PUC Majority raised for the

first time its concern regarding the sufficiency of details regarding Hu Honua's plans to

In order to address Chair

Griffin's concern/comment that $100,000 in reserve may be insufficient, Hu Honua

clarified in its post-hearing brief that it would increase the reserve to up to $450,000.

Despite accommodating the PUC’s concerns in this regard, the PUC alleges in the D&O

that Hu Honua's efforts are still insufficient - indicating that there will never be a scenario

where Hu Honua can provide sufficient assurances for the PUC Majority regarding its

plans to purchase carbon offsets.

Nevertheless, as established in the record, Hu Honua has provided detailed

evidence and testimony explaining the process it will undertake to determine the need for

carbon offsets, if any, and its plan to purchase reputable carbon offsets in the event said

offsets are necessary to achieve its Carbon Commitment, which the PUC Majority

ignored. As explained in the record, Hu Honua will issue annual reports of all carbon

emissions and sequestration efforts (measuring positive lifecycle GHG emissions against
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107 See Hu Honua Post-Hearing Brief, filed March 29,2021, at 4.
loo See D&O at 80.
109 Test of Mr. Miyata, ROH, Hrg, Day 3, Mar. 3,2022, at 00:38:08-00:38:24; 00:36:33-00:36:53; 00:36:53- 
00:36:56

information in the record regarding Hu Honua's plans for purchasing carbon offsets.

purchase carbon offsets during the evidentiary hearing.'’^



the GHG emissions sequestered), which will include annual monitoring activities and

independent third-party verification to ensure its Carbon Commitment is metJ^^ Each

year until the end ofthe A&R PPAterm, Hu Honua will complete a "GHG inventory” of the

calendar year by April 30 the following year, and in the event that the GHG inventory for

a given calendar year beginning in 2035 shows that Hu Honua is not carbon negative, Hu

Honua will purchase carbon offsets by September 30 of the following year in the amount

sufficient to offset the GHG shortfall such that the GHG inventory is carbon negative for

that calendar year?^^ As testified to at hearing, Hu Honua’s preference for sequestration

is to grow and plant trees, prioritizing (1) Hawaii Island (2) within the State of Hawaii, and

(3) abroad, with the purchase of carbon offsets as a last resortJ^^ Regardless of the

If the need to purchase carbon offsets arise, Hu Honua has specified on the record

that in identifying specific carbon offsets, it would "first limit the types of offsets to only

those from reputable sources (e.g. internationally recognized carbon offsetting standards

such as VCS (VERRA) and ACR”, and second, would "limit the types of offsets to only

those that use Nature Based climate solutions, meaning these projects are more likely to

Hu Honua also indicated that it

The PUC Majority alleges that Hu Honua had not specified certain information

relating to, inter alia, the potential source location of any needed carbon offsets and how 

110
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See Hu-Honua T-1, filed Sept. 16,2021, at 32.
111 Hu-Honua T-1, filed Sept. 16,2021, at 32.
112 Test, of Warren Lee, ROH, Hrg. Day 2. Mar. 2. 2022, at 7:29.15 - 7:30:14.
113 See Hu Honua Testimony T-4, filed Sept. 16, 2021.
114 See Hu Honua response to PUC-Hu Honua-IR-34(a), filed on October 29,2021. 
11^ See Hu Honua response to PUC-Hu Honua-iR-34(a), filed on October 29,2021.

may engage an offset broker to assist with the transactions.'*'*^

have ecological co-benefits such as re-vegetating.”'*'’'*

location of Hu Honua’s planting efforts, there will be global effect of sequestration.'*■*3



the sequestration associated with these offsets wouid be verified, which it states “would

heip inform the Commission’s anaiysis to determine if such carbon offsets represent a

reasonabie means to offset the significant GHG emissions Hu Honua estimates wiii be

However, Hu Honua did offer evidence and

testimony to these issues, which the PUC Majority ignores.

As to the PUC Majority’s concern over the potentiai source iocation of any needed

carbon offsets, Hu Honua has stated in the record that carbon emissions are a giobai

challenge, with carbon offsets and carbon trading mechanism moving toward giobai

carbon reduction approaches that make the iocation of the purchase of carbon offsets

As to how sequestration

associated with the carbon offsets wouid be verified J'*® Hu Honua has stated that it wouid

“ensure verification of aii carbon credits by way of tree-pianting reports and basic project

data about the species, pianting density, and pianting iocations, which wiii be furnished

Further, as testified to at the evidentiary hearing, Hu Honua expiained that it wouid

Hu Honua

witness Brauiio Pikman (“Mr. Pikman”). of ERM, testified extensively to his familiarity with

reputable carbon offset programs and how Hu Honua would select said programs, which

Mr. Pikman clarified that carbon offsets would only

be used as a last resort, and that there is no certainty as to whether Hu Honua will need
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inconsequential, as the benefit is the same globally.

ii«SeeD&Oat82.
See Hu Honua response to LOLZHHB-IR-299(a), filed on March 6,2020. 

^^«See D&Qat82.
Hu Honua response to LOLZHHB-IR-299(b), filed on March 6.2020. 

120 Test, of Jon Miyata, ROH, Hrg, Day 3, Mar. 3,2022, at 00:33:35-00:33:43.
121 Test, of Mr. Pikman. ROH, Hrg. Day 3, Mar. 3,2022, at 1:01:55-1:02:20.

by the provider of the carbon credits."*'^®

produced by the Project’s operation."^'’®

consult its GHG experts in selecting a reputable carbon offset program.

the PUC Majority again ignored.



Mr. Pikman also testified

to his familiarity of the many reputable sources of carbon offsets that Hu Honua could

select to purchase, offering multiple specific examples of programs that ERM had

Mr. Pikman further testified to the verification process of carbon offset programs,

noting that he himself is a verifier of carbon credit projects and that ERM has verified

Mr. Pikman noted that the

carbon offset market was very well-established with varying levels of quality, and that

programs utilizing nature-based solutions that may include reforestation with native

forests would be the highest quality project that ERM would advise Hu Honua to

While the PUC Majority stated that Hu Honua has not specified “what assurances

there would be that the offsets are not double-counted and represent additional

sequestration that would not otherwise occur/ we note that neither the PUC nor the other

parties and participants have questioned Hu Honua specifically regarding double­

counting carbon offsets. The only inquiries relating to double-counting were related to

Thus, to hold this

against Hu Honua would be unreasonable. Regardless, as stated above, Hu Honua has

offered detailed evidence and testimony regarding their ability to identify and purchase

carbon offsets from reputable programs, i.e. VCS (VERRA) and ACR.
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122 See Test, of Mr. Pikman, ROH, Hrg. Day 3, Mar. 3,2022, at 1:02:20-1:02:40.
123 Test, of Mr. Pikman. ROH, Hrg. Day 3, Mar. 3,2022, at 01:02-20-01:03:34.
124 Test, of Mr. Pikman. ROH, Hrg. Day 3, Mar. 3,2022, at 1:03:34-01:04:10.
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sequestration of trees^^e and off-island GHG removal techniques/^?

to purchase carbon offsets to meet its Carbon Commitment/^

approximately 50 million tons of CO2 in the last ten years.^^^

pursue.^25

experience dealing with.'^^^



The PUC Majority also engaged in speculation to undermine Hu Honua’s proposed

supplemental condition to incorporate a reserve fund or escrow fund. The PUC Majority

stated that while Hu Honua's assumption that it can purchase carbon offsets for

approximately $15 per metric ton may be a reasonable valuation based on today's

voluntary carbon offset market, “it is uncertain whether the price of carbon offsets will

To use the speculative

nature of any market rate during a 30-year period as a basis to undermine Hu Honua’s

efforts to provide reasonable assurances of its ability to achieve its Carbon Commitment

is an unreasonable exercise of discretion that is not supported anywhere in the record.

The PUC Majority also appears to misapprehend the nature of Hu Honua’s

proposed supplementary condition establishing the reserve account based upon its

concern over the sufficiency of the proposed reserve fund. The PUC Majority explains

that the proposed amount of initial seed money of $450,000 may be dwarfed by the annual

amount of estimated emissions for each given year, which it states creates concerns

whether Hu Honua would be able to purchase sufficient carbon offsets to offset annual

emissions beginning in 2035.^^ The PUC Majority’s concerns are unfounded for two

reasons: (1) it appears to assume that Hu Honua would not sequester any emissions

during a given year, which is impossible given the substantial feed stock and planting

agreements that Hu Honua has already been able to secure; and (2) the proposed seed

money (up to $450,000) is to serve as a cushion of additional available funds above Hu
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See D&O at 83. 
129 See D&O at 86.

remain at this level or increase throughout the PPA term.’’^28



Honua’s pledge to place funds Into the account each year over the 30-year term to cover

Finally, the PUC Majority misstates the applicable “burden of proof for approval of

the Amended PPA in this remanded proceeding, namely, to consider the reduction of

GHG emissions pursuant to HRS § 269-6(b) as confirmed by HELCO I and HELCO II.

The PUC Majority acknowledges Hu Honua’s offer to increase its seed money to a “higher

amounf if deemed ‘'appropriate,” similar to Hu Honua’s offer to “reasonably modify”

ERM’s carbon calculator.However, the PUC Majority mischaracterizes Hu Honua’s

offers to address purported concerns of the PUC Majority as part of Hu Honua’s burden

of proof. To be clear, the purpose of Hu Honua’s offers or agreement to additional

conditions of approval in order to address the PUC Majority’s concerns are to allow the

PUC to impose on Hu Honua whatever reasonable requirements it believes are

necessary to ensure its Carbon Commitment is met and GHG emissions are reduced.

Such offers and conditions are not necessary for Hu Honua to carry its burden. Hu Honua

and HELCO have already met their burden by submission of its expert GHG analyses

and testimony showing that the Project will result in a reduction of GHG emissions over

the course of the 30-year Amended PPA term.

(H)

The PUC Majority claims Ihat it does not possess direct regulatory authority over

independent power producers such as Hu Honua, and thus is limited in its ability to

However, this is contrary to the PUC’s historical
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The PUC has authority to hold Hu Honua accountable 
to its Carbon Commitment.

130 See Hu Honua Post-Hearing Brief, filed on March 29,2022, at 4.
131 D&O at 83.
132 See D&O at 87.

compel specific actions by Hu Honua.”'*^^

the deficit and purchase carbon offsets.'*^



precedent. As Hu Honua pointed out in its post-hearing brief, the PUC has the authority

to review and enforce conditions of approvai agreed to by Hu Honua by using any

combination of the beiow methods that the Commission has used in prior decisions:

1.

2.

3.

As such, contrary to the PUC Majority’s position, the Commission is not “left with

very few, extremely blunt tools by which to hold Hu Honua to its commitment.

example, the Commission has previously approved an amended power purchase

agreement between a utility and non-utility that had not yet been executed and ordered
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For

The Commission can require HELCO to file annual reports containing 
information demonstrating Hu Honua is meeting the proposed conditions.'’^ 
Hu Honua will work with HELCO to develop the annual reports, and Hu 
Honua will file on its own or provide to HELCO for the filing of any relevant, 
non-confidential, information necessary for the development of the annual 
reports; or
The Commission can require HELCO to file comprehensive plans 
demonstrating how Hu Honua will satisfy the proposed conditions.'*^ Hu 
Honua will work with HELCO to develop the comprehensive plans, and Hu 
Honua will provide to HELCO any relevant, non-confidential, information 
reasonably necessary for the development of the comprehensive plans; or
The Commission can require HELCO and Hu Honua to amend the A&R 
PPA to include Hu Honua’s agreement to the conditions of approval and 
HELCO’s ability to enforce the same, and file a final Proposed Amended 
PPA to the Commission for approval.^^5

»» See, e.g.. Docket No. 2011-0060, Decision and Order, issued June 16, 2011, at 26 (“MECO shall file a 
auarteriv progress report with the commission....). The Commission required MECO to file the quarterly 
progress report containing, inter alia: (1) progress and approval dates permits outlined in the Application; 
(2) acceptable Post-Project site restoration requirements; and (3) progress of project completion; and 
MECO would need to collaborate with the developer to document or complete those requirements.

See, e.g.. Docket No. 2020-0137, Decision and Order No. 37516, issued Dec. 30, 2020, at 40 {“ITIhe 
Commission finds it reasonable and in the public interest to reouire Waiawa Phase 2 Solar to develop a 
comprehensive end of life management plan for project equipment during the 20-year contract term when 
the industry for recycling and other end-of-life programs has matured. More specifically, the end-of-life 
management plan should indicate whether batteries and PV panels will be repurposed, recycled, 
incinerated, or landfilled, the company that will be providing the service, and the cost of the service. 
Hawaiian Electric shall file the end-of-life management plan in this docket within five years of the date of 
this Order.”) (emphases added).

See, e.g.. Docket No. 2013-0202, Decision and Order No. 31993, issued Mar. 17, 2014, at 36 (“Upon 
execution, KlUC shall file with the commission.... the final Proposed Amended PPA.”) (emphases added). 
136 See D&O at 87.



Similarly

here, the Commission can order HELCO and Hu Honua to amend the Amended PPA for

the limited purpose of adding a provision that would address the PUC Majority's concerns

relating to enforcing Hu Honua's Carbon Commitment and reduction of GHG emissions.

For example, the PUC Majority could order as a condition of approval, that HELCO

and Hu Honua further amend the Amended PPA for the limited purpose of adding a

provision that states that with respect to GHG emissions, if HELCO is directed by the

Commission to provide information, an accounting, and/or take affirmative steps to

reasonably ensure that GHG emissions will be reduced over the Amended PPA term, Hu

Honua agrees to provide such information, provide such accounting, and take such

affirmative steps to reasonably ensure that GHG emissions will be reduced over the

Amended PPA term.

In addition, Hu Honua also stipulated to ongoing review by the PUC for purposes

of reviewing and enforcing Hu Honua’s Carbon Commitment and any other commitments

As such, contrary to the PUC Majority's contention that “Hu Honua’s pledge is

premised heavily on trust, rather than a robust plan and accompanying support[,]’' the

Commission does retain authority over Hu Honua such that it can enforce and ensure its

Carbon Commitment throughout the entirety of the Amended PPA term. Hu Honua has

demonstrated its willingness to submit itself to ongoing review by the PUC for purposes

139of reviewing and enforcing Hu Honua's unprecedented Carbon Commitment. Thus,
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137 See Docket No. 2013-0202, Decision and Order No. 31993, issued Mar. 17,2014, at 35-36.
138 See Hu Honua Post-Hearing Brief, filed on March 29,2022, at 29.
139 See Hu Honua Post-Hearing Brief, filed on March 29,2022, at 4-5.

the utility to file the final proposed amended PPA as a condition of approval.

proffered by Hu Honua in this proceeding.



the PUC Majority’s purported concern over its ability to hold Hu Honua accountable to its

Carbon Commitment is unfounded and without merit.

d)

The PUC Majority states that it is concerned with the carbon accounting associated

with the Excess Energy Agreement for hydrogen, given that Hu Honua does not account

However, the record reflects that

this excess energy is not committed to HELCO.**^^ Moreover, because the portion of

excess energy would not utilize utility resources nor go to or be paid by rate payers, the

use of excess energy for hydrogen would not be subject to the Amended PPA review in

2.

In section IV.B., the PUC Majority found that there is the “potential” that the Project

may result in a net increase in GHG emissions, as there are too many “uncertainties”

regarding whether, how, and to what extent, Hu Honua will be able to successfully offset

The PUC Majority

summarily cites to its findings made relating to Issues 1 and 1.a in support of its

determination. However, as established above, the PUC Majority’s concerns are

speculative, without merit, and unsupported by the record. The PUC Majority’s erroneous

findings are based on the “potential that the Project may result in a net increase in GHG
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The PUC Majority abused its discretion in its determination of 
the GHG Emissions that will Result from Approving the PPA 
(Issue No. 2).

The PUC Majority Abused its Discretion in its findings relating 
to Section IV.A.4 of the D&O “Additional Concerns”.

140 See D&O at 88-90.
141 Hu Honua Post-Hearing Brief, filed on March 29.2022, Exhibit B, Page 51 of 129. 

Hu Honua Post-Hearing Brief, filed on March 29.2022, Exhibit B, Page 51 of 129.
143 See D&O at 90-91.

the GHG emissions expected to be produced by the Project.^^^

this proceeding.■’^2

for these emissions in the Ramboll or ERM Analysis.



emissions/ even though the only expert evidence in the record establishes just the

opposite (i.e. a substantial net decrease in emissions) that was not rebutted by any party.

As such, the PUC Majority abused its discretion in its finding in relation to the GHG

emissions that will result from approving the Amended PPA.

As discussed supra regarding Issue No. 1, the PUC Majority's concerns over the

purported speculation and uncertainty underlying Hu Honua’s sequestration efforts and

whether Hu Honua will not be able to offset emissions were premised upon:

(1)

(2)

(4)

(5)

Further, the PUC Majority’s claim that Hu Honua has not adequately demonstrated

a reasonable plan for purchasing carbon credits to offset the Project’s GHG emissions is

not credible because it ignores the substantial evidence provided in the record that detail

the process Hu Honua will undertake to determine the need for carbon offsets, if any, and

its plan to purchase reputable carbon offsets in the event said offsets are necessary to

achieve its Carbon Commitment. Finally, as explained above, contrary to the PUC

Majority’s position that it does not possess the authority to enforce and hold Hu Honua
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uncredible findings relating to ERM’s past and future sequestration 
estimates that ignored the evidence in the record substantiating Hu Honua’s 
planting efforts and ability to secure sufficient acreage on Hawaii Island;
self-created evidence that resembles a third-party GHG expert analysis, 
including “Table 4”, which was not in the record, calculated 178 new values 
using conversions from short tons to metric tons that none of the parties 
have had the opportunity to verify or address, established three new 
columns of data, fails to include the avoided emissions that have been 
established in the record, and relies on a Cumulative Basis analysis that 
has never been the standard for considering lifecycle GHG emissions based 
on Commission precedent;
unfounded concerns relating to the purported sensitivity of inputs in the 
Carbon Calculator based upon the PUC Majority’s own “expert opinion” and 
self-created evidence; and
reliance on speculation relating to the “expected growth” of other renewable 
energy projects on Hawaii Island to undermine evidence on the Project’s 
avoided lifecycle emissions.



accountable to its Carbon Commitment, past PUC decisions indicate otherwise, and

nevertheless, Hu Honua has stipulated to ongoing review by the PUC for purposes of

reviewing and enforcing Hu Honua’s Carbon Commitment and any other commitments

proffered by Hu Honua in this proceeding.

3.

Statement of Issue No. 3, as modified by Order No. 37910, provides: “Whether the

total costs under the Amended PPA including but not limited to the energy and capacity

In concluding that the lotal costs'* of the Amended PPA are not reasonable in light

of the potential for GHG emissions, the PUC Majority identifies the following concerns:

(a) ratepayers’ purported “significant increases” to their monthly bills as a result of the

Project; (b) the Project’s alleged potentially uneconomic dispatch; (c) the Project’s

supposed displacement of lower-cost renewable resources; and (d) allegations that the

Project may not serve grid needs, provide unique grid services, or offer other benefits, all

of which are based on unreliable assumptions and gross mischaracterizations of the

record. As discussed herein, the PUC Majority abused its discretion in making these

determinations because such determinations are based on, among other things, the PUC

Majority having: (1) considered issues outside the limited scope of remand, including

“total costs” associated with the Amended PPA; (2) made and/or relied on incorrect

statements of fact, including by mischaracterizing the record; (3) engaged in repeated

1** Order No. 37910, issued Aug. 11. 2021, at 32-33.
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costs are reasonable in light of the potential for GHG emissions.

The PUC Majority Abused Its Discretion in Its Determination of 
the Reasonableness of Costs Associated with the Amended 
PPA, in Light of the Potential for GHG Emissions (Issue No. 3).



speculation to undermine evidence established in the record; and (4) ignored evidence in

the record that directly contradicts its findings and conclusions.

a)

As a threshold matter, the PUC Majority's conclusion that the “total costs” under

the Amended PPA are unreasonable rests on its erroneous determination that the “costs”

of the Amended PPA in this remanded proceeding should be assessed as a “as a whole.

without specific emphasis on any particular component, such as the ‘energy charge’” and

that HRS § 269-6(b) requires the Commission to determine the “reasonableness of the

costs of utility system capital improvements and operations,” including the Amended

PPA’s “total costs.As the Dissent correctly notes, “such issues, including those

related to ‘energy charges’ were never raised on appeal or considered by the Hawaii

Rather, the Court “only focused on the GHG

emissions component of HRS § 269-6(b) and the only type of cost addressed by the

Hawaii Supreme Court were the ‘hidden and long-term costs’ associated with GHG

emissions.”^'^^ Accordingly, the PUC Majority’s decision to consider “total costs”

associated with the Amended PPA and its subsequent conclusions based on such

consideration are in error and contrary to the narrow scope of remand.

The PUC Majority disagrees with this limited view of “total costs” (i.e., only those

associated with GHG emissions from the Project), and instead, speculates that such
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146 D&O, Dissent at 17 (underlining provided) (citing Order No. 37936, issued Aug. 27,2021, at 10-12.) 
146 D&O, Dissent at 17; see also supra Section A (discussing limited scope of remand)

D&O, Dissent at 18 (emphasis added).

The PUC Majority’s Erroneous Consideration of “Costs” of 
The Amended PPA Should Have Been Limited to Those 
Associated with GHG Emissions Only.

Supreme Court in HELCOI or HELCO ll.”^«



limited review conflicts with legislative intent and would “undermine the caselaw built

The PUC Majority misconstrues HELCOI and HELCO11 in asserting that the “Court

explicitly contemplated that review of the Amended PPA’s terms, including its pricing,

As noted above, the PUC Majority's reliance on

the Court's general instructions to consider “whether the cost of energy under the

Amended PPA is reasonable in light of the potential for GHG emissions, and whether the

terms of the Amended PPA are prudent and in the public interest, in light of its potential

hidden and long-term consequences,when read in conjunction with the entire opinion

of HELCO I. do not support the PUC Majorit/s conclusion. In fact, by adopting this

conclusion—which indicates that the PUC Majority has also adopted the CA's erroneous

position that HELCO I and HELCO II '"expanded the Commission's scope of review on

remand to include GHG emissions and long-term environmental consequences”'*^''— the

152PUC Majority violates the true intent and meaning of HELCO I and HELCO II.

Accordingly, the PUC Majority's conclusion that its review of “total costs” (including

pricing) of the Amended PPA is within the scope of Statement of Issue No. 3 is erroneous.

as are all of the PUC Majority’s findings made pursuant to these considerations.

Given that the Court's remand instructions to the Commission only contemplated

consideration of the reasonableness of the Amended PPA cost “in light of the potential
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^4® D&O at 94-95.
D&O at 95-96.
D&O at 95.

CA’s Post-Hearing Brief, filed March 29, 2022, at 4.
152 See HELCO IL 149 Hawaii at 241,487 P.3d at 710 (“The “true intent and meaning" of a reviewing court's 
mandate is not to be found in a solitary word or decontextualized phrase, but rather in the opinion, as a 
whole, read in conjunction with the judgment and interpreted in light of the case's procedural history and 
context.” (citation omitted)).

around this issue as developed by the Court in recent years.”^"*®

would be considered on remand[.]”^*®



for GHG emissions” (i.e., the costs associated with or attributabie to GHG emissions),

and that GHG emissions wiii be reduced,there wiii be a reduction in cost associated

with GHG emissions. Therefore, pursuant to the Court’s expiicit remand instructions -to

consider ‘^¥hether the cost of energy under the Amended PPA is reasonabie, in iight of

“costs” under the Amended PPA are reasonabie.

Even if “totai costs” is deemed an appropriate issue on remand, such costs shouid

be confined within the context of HRS § 269-6(b), which obiigates the Commission, in

making determinations of the reasonabieness of the costs pertaining to eiectric utility

system capital improvements and operations, such as Hu Honua’s Amended PPA, to

consider the effect of the State’s reliance on fossil fuels on: (1) price volatility; (2) export

of funds for fuel imports; (3) fuel supply reliability risk; and (4) greenhouse gas

emissions.^^^ As discussed herein, the evidence presented at the Evidentiary Hearing

and this docket supports the reasonableness of the cost associated with GHG emissions,

as well as the Amended PPA’s “total costs” including ‘'energy and capacity costs” pricing.

within the context of HRS § 269-6(b), which allows the Commission to determine that

renewable energy costs that are higher than fossil fuel alternatives are reasonable.

Moreover, even if the Commission finds Hu Honua’scosts are higher than market pricing.

HRS § 269-27.3 allows for preferential rates, thus enabling the Commission to approve
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See supra Sections B.1. and B.2.
See HELCO II. 149 Hawai’i at 242, 487 P.3d at 711 (emphasis added) (quoting HELCO I at 26. 445 

P.3d at 698).
HRS § 269-6(b) (effective June 24,2021).

« Hu Honua T-1, filed Sept. 16. 2021, at 18-22.

the potential for GHG emissions”'’^—and consistent with the Dissent’s position, the

the Project.^56



b) The Pricing Structure of the Amended PPA.

In analyzing the pricing structure of the Amended PPA, which Hu Honua maintains

is outside the scope of remand, the PUC Majority concludes that “[wjhen considering the

pricing structure of the Amended PPA, ... in conjunction with the Minimum Dispatch

Requirement^^^ provisions of the Amended PPA, it is likely that the Project will represent

(I)

Preliminarily, the PUC Majority's characterization of the Project as representing a

“relatively high-cosf is an arbitrary term and serves only to support the PUC Majority's

predetermined conclusions. As HELCO correctly notes, this docket has a long history.

However, the most important part of it is that the Commission has already approved this

very same Amended PPA in 2017. Since that time, none of the terms have changed.

Following the Commission’s 2017 approval, the only significant changes were all

planning-related assumptions by HELCO, not Hu Honua. And while HELCO has

HELCO has also presented a framework that addresses why its analyses have yielded

different results, explaining that “[pjroject benefit analyses are very dependent on the

long-term planning assumptions used. The planning environment is increasingly
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The “Minimum Dispatch Requirement” refers to the Amended PPA terms that require HELCO to dispatch 
the Project, under normal conditions, within a dispatch range of 10.0 to 21.5 MW. 
« D&OatlOO.

HELCO T-3 filed Sept. 16, 2021, at 2:6-18.

“Relatively High-Cosf is an Arbitrary Term Used by the 
PUC Majority to Improperly Conclude that the “Total 
Costs” Associated with the Amended PPA are Not 
Reasonable.

a relatively high-cost resource on HELCO’s system[.]"^5®

presented a series of valuations wherein the Project appears as more or less costly,



uncertain and determining [HELCO’s] avoided costs has become increasingly complex

If the PUC Majority is to rely wholly on a single analysis from HELCO, it must

examine those assumptions at hearing and carefully consider the alternatives. Usually

Hu Honua’s witness, Dr. Jonathan Jacobs

(“Dr. Jacobs”), presented a series of alternative assumptions about prices and dispatch,

and Hu Honua filed a number of information requests requesting alternative analyses,

especially around the resource plan, which HELCO either objected to or dismissed.''®^

The CA's pricing witness, Donald Gruenemeyer (“Mr. Gruenemever”). adopted wholesale

HELCO’s pricing analysis assumptions and did not question or consider any alternative

assumptions to HELCO’s/^ As detailed below, the PUC Majority failed to consider any

variation from HELCO‘s base case assumptions. Within the long-term planning

assumptions to consider, HELCO identified “forecasts for future fossil and biofuel prices,

forecasts for future sales and system peak demand, the quantity, size, type and

characteristics of future generating resources, and the amounts of reserves and other

a typical planning

approach would be to consider a range of trajectories for the prices of commodity inputs,
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With respect to “forecasts for future and biofuel prices,”’’^

See HELCO T-3 filed Sept. 16, 2021, at 2:22-3:1.
Exhibit HU HONUA-701 fiied Sept. 16, 2021, at 15 (“Resource decisions are founded 

on value Judgements that should be based on a number of simulation models representing sensitivities or 
different historical experiences.")

See e.g., HELCO Responses to Hu Honua IRs 1,4,5 and 7, filed Oct. 21,2021; and HELCO Responses 
to Hu Honua SIRs 1 and 10, filed Nov 18, 2021.

See Test, of Donald Gfuenemeyer (“Mr. Gruenemever”). ROH, Hrg. Day 4, Mar. 4, at 00:24:48-00:37:48 
and 01:33:57-01:34:47.

HELCO T-3 filed Sept. 16, 2021, at 3:1-4.
HELCO T-3 filed Sept. 16, 2021, at 3:1-2.

operating attributes needed for secure system operation.”'’^

and long-term planning assumptions change over time.

this takes the form of sensitivity analyses.^^^



Price forecasters such as the Energy Information

Agency usually provide multiple scenarios, and Dr. Jacobs examined two of those.

Such considerations are important in light of the undisputed fact that oil prices have

significantly increased since 2017 when the initial 30-year oil forecast was projected and

nearly doubled between (1) the March 2021 30-year forecast HELCO relied upon to

prepare its bill impact analysis which projected an average $10.97 per month increase in

residential billing over the 30-year PPA term and which the PUC Majority relied upon in

With respect to 'forecasts for future sales and system peak demand,”**^ the impact

of sales forecasts is affected by the future resource plan assumptions, as discussed

below. The sales forecast assumed by HELCO in its September 2021 testimony is

generally higher than the sales forecast assumed in its previous 2020 testimony,but

this increase is actually dwarfed by the much higher level of resource additions assumed

With respect to Ihe quantity, size, type and characteristics of future generating

resources,”■’^2 the bill impacts analyses on which the PUC Majority relies are based on a

If the Hu Honua
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In the 2021 testlmony.*'^^

particular resource plan, built out based on specific planning criteria.'*^®

See Hu Honua T-7, filed Sept. 16, 2021, at 6:14-15.
See Hu Honua T-7, filed Sept. 16, 2021, at 5:12-16.

1®® See Hu Honua’s Response to CA/Hu Honua-IR-113.a filed Oct. 21, 2021 (“[l]n in the 11 months ending 
in September 2022 the Brent price more than doubled.”); Test, of Dr. Bruce Plasch (“Dr. Plasch”). ROH, 
Hrg. Day 3, Mar. 3, 2022, at 01:37:31-01:38:54 (discussing major change policy changes and events in 
Europe that have significantly affected oil prices); .

See HELCO T-3, filed Sept 16, 2021, at 3:2.
17® HELCO T-3 and associated exhibits filed Jan. 28, 2020.
171 HELCO Exhibits HELCO-301 and -302 filed Jan. 28. 2020 and HELCO Exhibit HELCO-301 filed 
Sept 16. 2021.
172 HELCO T-3 filed Sept. 16, 2021, at 3:2-3.
173 HELCO Response to HHB-HELCO-SIR-7 filed Nov. 18, 2021, at 2.

the D&O and (2) the most recent (March 2022) 30-year forecast.^®®

or a premium for hedging prices.^®®



Project were available, less additional capacity might be needed, but HELCO refuses to

reconsider the resource plans in its Alternative CasesJ^^ HELCO’s approach may be

appropriate to the evaluation of a wind or solar generator which does not provide resource

adequacy that would allow a utility to modify its resource plan. But a long-term firm

contract with a firm Non-Utility Generator (NUG) does provide resource adequacy, which

is why its valuation must include the avoided costs of additional capacity. The PUC

Majority adopts, without its own reasoning, HELCO’s statement that its approach “enables

identification of system cost changes due solely to the presence of the Project.In fact,

it does the exact opposite: it prohibits HELCO from identifying cost changes if, due solely

to the presence of the Project, HELCO would not need to acquire as much new capacity,

such as in the absence of the Project.^^^ HELCO as much as acknowledges this:

“Resource plans are not always ‘decided’ by the Company - plans can also evolve due

to unexpected events, such as are being seen with cancellations of some RFP projects.

But in general, [HELCO] will make decisions in the future if and when there is more

certainty around resource plan assumptions and system needs.In other words.

HELCO will make other decisions if assumptions and needs change, such as due to the

addition of the Project. Those decisions will change customer bills; if the assumptions

and needs change due to the presence of the Project, then those bill changes are in fact

bill impacts due solely to the presence of the Project.
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174 HELCO Response to CA-HELCO-IR-63 filed Oct. 21. 2021, item e.3 at 4-5.
HELCO’s Response to CA-HELCO-IR-71. filed Oct. 21,2021, item at 1.

176 HELCO’s Response to HHB-HELCO-SIR-14 filed Nov. 18,2021, at 2.
177 HELCO’s Response to HHB-HELCO-SIR-4, filed Nov. 18. 2021, at 2.



With respect to “the amounts of reserves and other operating attributes needed for

reserve requirements and system security constraints are

important determinants of system cost because they affect the amount and types of

capacity that have to be online and committed or dispatched out of meritJ^^ The PUC

Majority intimates that the only such requirements are Hu Honua's contractual minimum

dispatch. However, when Hu Honua requested information about such requirements (i.e. I

the amounts of reserves and other operating attributes needed for HELCO‘s secure

system operation), HELCO refused to provide a response,and the Commission did not

examine this issue further at the Evidentiary Hearing.

As discussed herein, given the incorrect long-term planning assumptions used by

HELCO in its analyses, and used in the CA’s replication of HELCO’s production

simulation, which the PUC Majority grossly mischaracterizes as an “independent

analysis” in a transparent attempt to bolster the credibility of HELCO’s analysis, the PUC

Majority abused its discretion in relying on the same to support its predetermined decision

to deny the Amended PPA based on considerations of “total costs.”

(M)

In consideration of a 15% "spike” in energy prices built into the Amended PPA -

which the PUC Majority considers to be separate from the adjustments for inflation and

applied only to the Fuel Component (and not the Variable O&M'*®’’ Component, Fixed
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The Pricing Structure of the Amended PPA Does Not 
Support the PUC Majority’s Conclusion that it is Likely 
that the Project will Represent a Relatively High-Cost 
Resource on HELCO’s system.

178 HELCO T-3 filed Sept. 16, 2021, at 3:3-4.
178 See Test, of Lisa Dangelmaier (“Ms. Dangelmaler”). ROH, Hrg. Day, 2 Mar. 2, 2022, at 05:30:30- 
05:32:00.
I® HELCO’s Response to HHB-HELCO-IR-11, filed Oct. 21 2021.
1^1 “O&M” refers to “Operations & Maintenance.”

secure system operation,



O&M Rate, or Capacity Charge Rate) - the PUC Majority asserts that the record does not

explain how or why this 15% increase is “reasonable” and that it is it is unclear why the

Fuel Component should increase in addition to the inflation adjustments, while the Fixed

O&M and Variable O&M does not.'’®^ The PUC Majority thus jumps to the conclusion that

this one-time increase, in conjunction with the annual inflation adjustments, results in

increasing costs over time for the Amended PPA, rather than a fixed price for the lifetime

of the Amended PPA termJ®®

First, the PUC Majority is incorrect that the adjustments for inflation only apply to

the Fuel Component as both the Variable O&M and Fixed O&M components also

increase with inflation.It is reasonable for the Fuel Component and Variable and Fixed

O&M components to increase with inflation because they should reflect ongoing

expenditures (which escalate), while the Capacity Charge reflects the return on capital

and depreciation, which are both known in advance. This form of pricing is common in

185power plant contracts. Second, the 15% increase in Contract Price, which occurs in

the sixth year of the 30-year term of the Amended PPA, is part of the energy pricing that

”186the Commission found “will reflect the cost of biomass fuel supply.

Accordingly, by concluding that it is//Re/ythatthe Project will represent a “relatively

high-cost resource” on HELCO’s system, the PUC Majority has engaged in speculation
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^^2 D&O at 98.
D&O at 98-99.
Docket No. 2017-0122, Exhibit A at 65-66 (Art. 5, Sections 5.1(F), (G) regarding Energy Charge and 

Capacity Charge) attached to “Hawaii Electric Light Company, Inc.’s Amended and Restated Power 
Purchase Agreement dated May 5, 2017,” filed May 9, 2017., available at
https://dms.puc.hawaii.gov/dms/DocumentViewer?pid=A1001001A17E10B44737E00696.
^85 Hu Honua’s Response to HU HONUA-SIR-51, filed Nov. 4, 2021.
^86 Docket No. 2017-0122, Decision & Order 34726, filed July 28, 2017, at 56 (Finding 10).



and employed an arbitrary standard, and therefore, abused its discretion in relying on the

same to determine that the costs of the Amended PPA are not reasonable.

c)

(I) The Amended PPA’s Costs are Not “Significant."

Relying primarily on the pricing structure of the Amended PPA in conjunction with

HELCO's bill impact analysis, which shows a purported increase in “typical" residential

billing by an average of $10.97 per month over the 30-year PPA term, the PUC Majority

concludes that the Project is expected to contribute “significantly” to customer bills.

discussed herein, the PUC Majority abused its discretion in reaching this conclusion as it

relied on unsupported assumptions, engaged in speculation, and rejected contradictory

evidence.

HELCO’s bill impact analysis is unreliable as it made assumptions thirty years into

the future regarding other renewable resources that do not yet exist,assumed existing

and assigned

HELCO’s analysis is also not reliable

62{4877-5402-9601}

187 As

The PUC's Arbitrary Determination of the “Costs” of the 
Amended PPA are Based on Unreliable Assumptions and Its 
Failure to Perform a Sensitivity Analysis.

See D&OatlOI.
i«®^Test. of Mr. Uyeunten, ROH, Hrg. Day 1, Mar. 1, 2022, at 06:32:25-06:32:31 (“|T|he resource 
expansion model added some proxy units in there.”); HELCO-301, Att. 2 to Response to PUC-HELCO-IR- 
17, filed Nov. 22, 2021, at 1 (Updated Resource Plans showing hypothetical resources between 2025- 
2050).

See Hu Honua’s Post-Hearing Brief, at 24 n.119, filed March 29, 2022 (HELCO’s 2017 bill impact 
analysis that supported the approval of the A&R PPA in the 2017 D&O did not assume contracts beyond 
their current project tenns; in contrast, HELCO's 2021 bill impact analysis assumed the extension and 
continued operation of several other projects beyond their current terms such as Wailuku River Hydro past 
2023; Puna Geothermal Ventures past 2024; Tawhiri past 2027; and HEP past 2030. HELCO’s assumption 
that these projects would continue operating past their PPA terms is in conflict with the Commission’s 
practice to consider bill impact analyses that assume facilities through the end of their PPA terms because 
such tenns are known and the costs can be reasonable estimated).

Test, of Mr. Uyeunten, ROH. Hrg. Day1, Mar. 1. 2022, at 06:59:38-06:59:45 (“All future units used 
proxy prices.”).

speculative pricing to such fictitious resources.i^o

resources will be extended beyond their current contract terms,i8d



because it relies an outdated low fuel price forecast from March 2021, and assumes no

The March 2021 fuel price forecast Is the lowest seen In this

docket its predecessor docket, or the PSIP docket since 2014^^ and was developed in

the middle of the COVID-19 pandemic when fossil fuel demand was low. it is commonly

known that disruptions in supply cause substantial spikes in pricing, yet no sensitivity

analyses on this low fossil-fuel price forecast were performed by HELCO or the CA’s

Moreover, the PUC Majority’s sole reliance on HELCO’s bill impact analysis is

improper as the PUC Majority failed to sufficiently examine the long-term assumption that

underlie HELCO’s analysis and carefully consider the alternatives pursuant to a sensitivity

analysis. The CA’s pricing witness, Mr. Gruenemeyer, also did not consider any

By contrast, Hu Honua’s pricing witness Dr. Jacobs presented a series of

alternative assumptions concerning prices and dispatch, and Hu Honua filed a number of

information requests for alternative analyses, particularly around HELCO’s resource plan,
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expert.’’®^

See HELCO T-3, filed Sept. 16, 2021, at 4 (“Fuel prices were updated to Hawaii Electric Light’s March 
2021 fuel price forecast. Refer to HELCO-302 for fuel prices used in the analysis.”).

Compare HELCO T-3 Exhibit HELCO-302, filed Sept. 16, 2021, wi^ HELCO T-3 Exhibit HELCO-302 
filed Jan. 28, 2021; Letter of J. Ignacio to Commission, filed May 24, 2017, Attachment 2 to Exhibit A; 
Hawaiian Electric Companies’ PSIPs Update Report, filed December 23,2016 in Docket 2014-0183, Book 
3 of 4, at J-15; and Hawaiian Electric Companies’ PSIPs Update Report, filed April 1,2016 in Docket 2014- 
0183, Book 1 of 2, at J-14and Hawaii Electric Light Power Supply Improvement Plan, filed August 26,2014 
in Docket 2014-0183 at 272.

HELCO’s Response to HHB-HELCO-IR-6.e, filed Oct. 21, 2021; Test, of Mr. Uyeunten, ROH, Hrg. Day 
2, Mar. 2, 2022, at 00:34:00-00:34:10 (“No. No. No, we did not [conduct sensitivity analyses when running 
HELCO’s production simulation model to determine how the bill impact results would change assuming 
different oil price projections and forecasts].”); Test, of Mr. Gnjenemeyer, ROH, Hrg. Day 4, Mar. 4, 2022, 
at 00:36:39-00:36:45 ("I did not [perform a high and a low fuel price sensitivity analysis for the CA for the 
Hu Honua project].”).

See Test, of Mr. Gruenemeyer. ROH, Hrg. Day, 4 Mar. 4. 2022, at 00:24:48-00:37:48 and 01:33:57- 
01:34:47.

alternative assumptions to HELCO’s.'’^

future pricing spikes.^^^



all of which HELCO objected to or dismissed.No Party to or Participant in this

proceeding disputes with particularity any specific findings in Dr. Jacobs’ analysis. Dr.

Jacobs prepared a summary of bill impacts based on HELCO’s production simulation

projected dispatch (with Puako-out) which shows an average monthly bill impact of -

$1.13 (a savings to ratepayers), and at full dispatch, an average monthly bill impact of -

HELCO admits it has not performed an assessment

or analysis of Dr. Jacobs analysis, including Hu Honua’s displacement of existing fossil

Accordingly, the PUC Majority’s conclusion that the Amended PPA’s Costs are

“significant” is an abuse of discretion as such conclusion is based on, inter alia, HELCO’s

bill impact analysis, which relies on unsupported assumptions, a low fuel price forecast,

and a lack of sensitivity analysis.

(H)

The PUC Majority concludes that “it is expected that the Project would displace

generation from other, lower cost, renewable energy resources on HELCO’s system,

As discussed herein, the PUC Majority’s conclusion is an abuse of discretion as such

conclusion is based on, among other things, HELCO’s unreliable planning assumptions
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The Project’s Alleged Displacement of Other 
Renewable Resources is Based on Unreliable 
Assumptions.

potentially by a significant proportion, in addition to generation from fossil fuel units.

See e.g.. HELCO’s Responses to Hu Honua IRs 1, 4, 5 and 7, filed Oct. 21, 2021; and HELCO 
Responses to Hu Honua SiRs 1 and 10, filed Nov. 18,2021.
136 See Hu Honua Supplemental Response to PUC-Hu Honua-IR-41, filed Dec. 30, 2021, at 3, Tables 1 
and 2, top, far right column.
w HELCO’s Response to CA/HELCO-SIR-28.a.1, filed Nov. 18,2021; See Test, of Mr. Gruenemeyer, 
ROH, Hrg. Day, 4 Mar. 4,2022, at 00:35:04-00:35:48.
138 See D&O at 108 (emphasis added).

fuel plants.^®^

$8.31 (a savings to ratepayers).’’^



and the CA’s (incorrectly deemed) “independent analysis/ which only serves to replicate

and bolster HELCO's unreliable assumptions.

The PUC Majority relies on HELCO’s resource plan, which compared the “Base

Case” with the “Alternate Case,” and the CA’s “independent analysis,” which yields a

similar result,to determine that the average annual energy output from the Project

(98,620 MWh, which corresponds to an average dispatch of 11.3 MW), “indicateFsl that

the Project is rarely, if ever, selected for economic dispatch above its contractual

”200minimum dispatch level. Based on these findings, the PUC Majority concludes that

this “indicates that the Project will likely be dispatched near its minimum contractual level

throughout the Amended PPA term,” and that this makes the Project “uneconomical to

The PUC Majority’s reasoning is riddled with faulty findings.

First, the PUC Majority fails to consider that HELCO’s planning assumptions.

among other things, did not consider the retirements of existing power purchase

agreement contracts, did not consider fossil fuel retirements, did not equalize reliability in

the alternate case plan using the same ERM criterion or planning criteria used in the base

case plan, and used a low COVID-impacted fuel forecast while Hu Honua provided

a set of proposed assumption changes to be used in developing a base and alternate

case plan for a bill impact analysis to address HELCO’s planning flaws—submitted as
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See D&O at 104-105.
See D&O at 104-105 (emphasis added).

D&O at 105-106 (emphasis added).
See HELCO’s Responses to Hu Honua IRs 1, 4, 5 and 7, filed Oct. 21, 2021; and HELCO Responses 

to Hu Honua SIRs 1 and 10, filed Nov 18, 2021; HELCO's Response to CA/HELCO-SIR-28.a.1, filed Nov. 
18,2021; seediest, of R. Uyeunten, ROH, Hrg. Day, 1 Mar. 1,2022, at07:47:42-07:48:04 (statingwith 
respect to HELCO’s 2021 bill impact analysis that he did not "attempt to equalize reliability in the base and 
alternate cases in terms of the things that [he] mentioned earlier, energy reserve, marketing criteria, loss of 
load probability, loss of load expectation, other reliability criteria”).

dispatch when compared to other, more cost effective resources on HELCO’s system.”^^^



Exhibit E to Hu Honua’s Post-Hearing BrieF^^ — the PUC Majority apparently refused to

consider these proposed assumptions. In doing so, the PUC Majority effectively refused

to address the CA’s concern that ‘'the Commission may need to ask the applicant to

Second, the PUC Majority incorrectly characterizes the CA’s analysis as an

“independent analysis.” The CA’s analysis was neither ’'independent” nor objective, and

the PUC Majority’s reliance on this analysis is in error. As revealed during the Evidentiary

Hearing, the CA’s pricing expert Mr. Gruenemeyer simply took HELCO’s input

assumptions, ran it in a different production simulation model, and obtained similar

results.Mr. Gruenemeyer admits that he did not have the time, nor did he even

consider analyzing HELCO’s input and assumptions, and that his analysis did not modify.

Moreover, Mr. Gruenemeyer accepted

apriori HELCO’s timing of capacity additions given that he did not use the Compass

production simulation model for any form of capacity expansion planning.207 Mr.

Gruenemeyer also admitted that he did not consider how the presence of Hu Honua’s

203
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verify or test any of HELCO’s assumptions.^®®

See Hu Honua Post-Hearing Brief, Exhibit E (proposed assumptions changes for updated bill impact 
analysis), filed March 29, 2022.
2“ See Hu Honua Post-Hearing Brief, Exhibit E, filed March 29, 2022; CA Post-Hearing Brief at 14, filed 
March 29, 2022 {“the Commission may need to ask the applicant to update all applicable inputs and 
assumptions - to avoid cheny picking).

See Test of Mr. Gruenemeyer, ROH, Hrg. Day, 4 Mar. 4,2022, at 37:50 (“[T|he first step was to develop 
a model that we could see was calibrated and compared to the company's production simulation. And then 
from there, if there were things that needed to be changed, v/e would do so, but we were not able to do any 
further work. Just like I mentioned earlier, just because we didn't have an adequate amount of time to do 
so.”).

See Test, of Mr. Gruenemeyer, ROH, Hrg. Day, 4 Mar. 4,2022, at 25:35-26:15 (testifying that he did not 
gather any inputs, other than HELCO’s production simulation inputs, to use in the CA’s own analysis, that 
he could not recall nuxlifying any of HELCO’s inputs, and that “[wje didn’t have adequate time to” perform 
“any types of sensitivities” in the CA’s analysis).

See Test, of Mr. Gruenemeyer, ROH, Hrg. Day, 4 Mar. 4,2022, at 1:33:57-01:34:28 (testifying that the 
CA did not use Compass to do “capacity expansion planning” and responding to whether Mr. Gruenemeyer 
did his own capacity additions as opposed to merely taking into account HELCO’s capacity timing by 
testifying that the CA “used what [HELCO] provided to us in a production simulation, that was when their 
resources were put in service and if something was removed from service”).

update all applicable inputs and assumptions - to avoid cherry picking



Project could alter HELCO’s resource plan^^® and the CA did not question or analyze

Additionally, neither the CA, nor Mr. Gruenemeyer performed independent analysis for

the benefits of HRS § 269-6(b), and the negative impacts of fossil generation namely,

GHG emissions, price volatility, export of funds for fuel imports, and fuel supply reliability

Mr. Gruenemeyer who has

expertise in power supply planning and integrated resource planning,^^^ further testified

that he did not perform a sensitivity analysis on fuel prices because he claims he did not

have time.^'’^ As such, the CA did not consider any oil price scenarios other than

HELCO's single forecast.Accordingly, the CA’s analysis was not ‘"independent” or

objective. Rather, the CA's analysis merely replicated what HELCO performed (within

2%) and served to "verify that the model [HELCO] used, [PLEXOS®], had reasonably
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whether Hu Honua can and should displace existing fossil-fueled generation.^

represented the consequences of those assumptions.”^^^

risk in its “independent assessment” of HELCO‘s analysis.21°

208 See Test, of Mr. Gruenemeyer, ROH, Hrg. Day, 4 Mar. 4,2022, at 01:33:57-01:34:47.
2*® See Test, of Mr. Gruenemeyer, ROH, Hrg. Day, 4 Mar. 4, 2022, at 1:13:28 -01:14:18 (testifying in 
response to the question whether Mr. Gruenemeyer was “concerned that, that alternate pace plan, does 
not remove any other resources from that plan and that it over resourced” that “I didn’t view it that way” and 
that instead “viewed it that I was running an independent production simulation of what [HELCO] had 
modeled. I did not have adequate time to look at any other sensitivities to that analysis. I didn't get to a 
point of reviewing, should there be different resources? Those are the resources I understood to be in place 
for that plan”)
21® At the Evidentiary Hearing, Mr. Gruenemeyer testified, in relevant part, that he “was not asked to look 
at price volatility" and that he “didn’t look at price volatility, that he did not “look at export of funds for fuel 
imports as part of [his] analysis,” that did not “consider the fuel supply reliability risk,” and that he did not 
“attempt to assess the value or the cost of those GHG emissions.” See Test, of Gruenemeyer, ROH, Hrg. 
Day, 4 Mar. 4, 2022, at 43:16-45:18.
211 See CA-200, Professional Experience and Educational Background for Mr. Gruenemeyer, filed Jan. 28, 
2020.
212 See Test, of Mr. Gruenemeyer, ROH, Hrg. Day, 4 Mar. 4, 2022, at 00:36:25-36:39 (testifying that Mr. 
Gruenemeyer did not “perform a high and a low fuel price sensitivity analysis for the CA for the Hu Honua 
project”).
213 See Test, of Mr. Gruenemeyer. ROH, Hrg. Day 4, Mar. 4, 2022, at 00:36:25-00:36:45 and 00:37:32- 
00:37:48.
214 See Test, of Mr. Gruenemeyer, ROH, Hrg. Day, 4 Mar. 4, 2022, at 00:26:30-00:27:31 (admitting that 
in the time [the CA] had" the purpose of Mr. Gruenemeyer's analysis was to merely “verify that the model 
[HELCO] used, Plexus, had reasonably represented the consequences of [HELCO’s] assumptions”).



On the other hand, the only witness whose testimony addressed the potential for

oil price variability was Dr. Jacobs.^^® This analysis, which was unrebutted and

unchallenged in discovery and during the Evidentiary Hearing, should have been

considered in making any judgments based on the pricing of the Amended PPA, in light

of “the effect of the State's reliance on fossil fuels on: (1) Price volatility” as per HRS 269-

6(b). The importance of testing alternative oil price scenarios was also emphasized by

The D&O highlights the CA‘s

statement that “higher oil prices would only make the Project relatively less expensive

(but still raise bills for HELCO ratepayers, overall),as jf hu Honua would have been

responsible for those bill increases. However, Dr. Plasch testified that “the economic

based dispatch based upon marginal, marginal and incremental costs would favor buying

more power from Hu Honua because it'd be cheaper than burning oil so that the bills

Put another way,

higher oil prices would result in increased customer bills, but increased dispatch of Hu

Honua's relatively less expensive Project would provide a partially offsetting price

reduction to mitigate the effect of oil prices.

Hu Honua cautioned the Commission about this issue, noting that it would be

prudent for the Commission to request a sensitivity analysis using, inter alia, a more

recent fuel price forecast which would reveal the impacts of oil price volatility and sharply

increasing fossil fuel prices, especially given that the price of oil has nearly doubled in
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Dr. Bruce Plasch (“Dr. Plasch”) in his testimony.^^®

Hu Honua T-7 filed Sept. 16.2021 at 5, lines 10-16, and Exhibit HU HONUA-701 filed Sept. 16,2021 at 
7-8; see also Hu Honua’s Response to CA/Hu Honua-IR-160.
216 Test, of Dr. Plasch. ROH, Hrg. Day. 3 Mar. 3,2022, at 01:34:41-01:38;54.
217 D&O at 39 (citing the CA's Post-Hearing Brief at 15. filed March 29,2022).
218 Test, of Dr. Plasch. ROH, Hig. Day. 3 Mar. 3, 2022, at 01:41:48.

would be less than they would be if you burn only oil or diesel



March 2022 due in part to the rebound of the global economy, changes in Federal energy

policy, the Russia-Ukraine conflict,and other factors?^ As Mr. Uyeunten admits in his

Prehearing Testimony: ‘'Updates to fuel price forecasts influence cost savings and

In relying on HELCO‘s bill impact analysis, which failed to

account for these crucial considerations, the PUC Majority ignores the fact that HELCO’s

analysis was based on out-of-date and unrealistic fuel-oil price assumptions, including

that: (a) fuel-oil prices will soon revert to very low levels compared to current prices; (b)

fuel-oil prices will remain low over the next 20 or so years; (c) there will be no fuel-oil price

spikes, such as the current price spike caused by changes in energy policy and the war

in Ukraine; and (d) energy policies by the US and other countries will favor maximum oil

and gas production in order to keep fuel-oil prices low, regardless of CO2 emissions and

any concern over global warming (i.e., Trump's energy polices and not Biden's policies

Additionally, the CA’s arithmetic conflicts with the Commission's and is incorrect in

several respects. First, 98,620 MWh per year would represent 2,958,600 MWh over the

69{4877-5402-9601}

will be followed over the next few decades).^

219 Test, of Dr. Plasch, ROH, Hrg, Day 3, Mar. 3,2022, at 01:37:31 -01:38:54 (“[Tjhere’s a major change 
in energy policy between the last administration to the current.... ThaVs clearly affected [oil] prices. What's 
happening in Europe, it’s [also] affecting prices.... [I]t would make a lot of sense to rerun the simulation 
using updated price projections, and run a number of scenarios on different prices and to try and determine 
whether the magnitude of consumer savings ... are negative under various scenarios.”).
229 See Exhibit E attached to Hu Honua's post-hearing brief (providing proposed assumption changes for 
an updated bill impact analysis given the significant increase in the price of oil so that the Commission could 
be better informed of the potential bill impacts). The proposed assumptions changes included, at a 
minimum, the following: (1) the latest 2022 Facts Global Energy (FGE) Long-Term Fuel Forecast (instead 
of March 2021); (2) an Alternate Case resource plan with Hu Honua added in 2022 targeted to meet the 
30% Energy Reserve Margin and the RPS; and (3) Wailuku River Hydro, Tawhiri, and HEP are removed 
from service at the end of their PPAs (2023,2027, and 2030, respectively.
221 HELCO T-3, filed Sept. 16,2021, at 4 (emphasis added); see also Test, of Mr. Gruenemeyer, ROH, Hrg. 
Day 4, Mar. 4,2022, at 00:39:23-00:40:47 (“I’m sure [the more recent fuel price forecast] would have some 
impact.”).
2^ See HELCO T-3, filed Sept. 16, 2021, at 4 (“Fuel prices were updated to Hawaii Electric Light’s March 
2021 fuel price forecast. Refer to HELCO-302 for fuel prices used in the analysis.”); Test, of Dr. Plasch, 
ROH. Hrg. Day 3, Mar. 3,2022, at 01:37:31-01:38:54; Exhibit E attached to Hu Honua’s post-hearing brief.

customer bill impacts.”221



thirty-year contract term. The Commission notes that HELCO’s analysis was that Hu

Honua would generate 2,979,000 MWh over the course of thirty years (99,300

The Commission also points out that the Project will be out for two weeks

Therefore, as the Commission computes, HELCO’s simulation estimates an expected

average operating level of 11.8 MW,^^ not 11.3. Since Hu Honua’s minimum and

maximum generation levels are respectively 10 MW and 21.5 MW, it can achieve the 11.8

MW average dispatch by being dispatched every hour at 1.3 MW above its minimum; or

be being dispatched 84% of the time at its minimum and 16% of the time at its maximum;

in fact, the simulation only indicates that the model dispatches Hu Honua above its

minimum at least 16% of the time it is operating.

Relying on the CA’s (and HELCO’s) flawed analysis, the PUC Majority also

speculates that “HELCO may be required to dispatch the Project ahead of lower-cost

”226resources that would otherwise be prioritized on a cost basis for economic dispatch.

Specifically, the PUC Majority relies on the CA’s analysis, which “indicated that on

average[,] 42% of Hu Honua generation replaces fossil fuel generation (38 GWh) and

As Hu

Honua explained in its Post-Hearing Brief, at Exhibit D # 41, which the PUC Majority

apparently did not consider, this concern is unwarranted given that: (a) HELCO’s
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MWh/yr).223

223D&Oat104.
224 See D&O at 105-106, note 250.
22« D&O, at 104-105.
2^ D&O at 107 (emphasis added).
2^ D&O at 107 (underlining added) (brackets provided) (citing Consumer Advocate Second Errata to
Supplemental Response to HHB-CA-SIR-16 at 8).
228^ Exhibit HHB-CA-SIR-16, Docket No. 2017-0122, filed Dec. 21,2021, at page 6.

each year for maintenance, while the CA assumes the Project runs every day.^^^

58% of Hu Honua generation replaces renewable energy generation (52GWh).’’227

production simulation results assumes the inclusion of the now-withdrawn Puako Solar;^



(b) Hu Honua’s renewable ‘'displacemenf will not lead to the idling of renewable plants,

•229nor will it strand existing renewable investments; and (c) HELCO’s Base Case Plan

includes 240 MW of new renewable generation, as well as 200 MW of battery storage

that will be needed to mitigate the intermittency and uncertainty of wind and solar

When HELCO integrates Hu Honua into its system, HELCO may not need as

much other new renewable energy generation as it had previously anticipated, given that

Hu Honua is firmly dispatchable, and thus, each megawatt of Hu Honua can produce as

Thus, "renewable energy

displacement” will not occur because any purported excess renewable capacity will not

be built and ratepayers will not have to pay capacity payments, lump sum payments, or

utility capital recovery for that capacity.

The PUC Majority acknowledges that the CA’s analysis references HELCO’s

simulation that includes the now-withdrawn Puako Solar project.Notwithstanding, the

PUC Majority bases the remainder of its argument on the simulation without Puako Solar

and maintains that it still concludes that a “significant” portion of the generation displaced

by the Project would be from other renewable sources.^^^ The PUC Majority's conclusion

is unsupported and it should further be noted after HELCO filed its response to PUC-

HELCO-IR-17, wherein the Commission asked HELCO to complete additional production
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229 See HELCO Response to Tawhiri-HELCO-StR-24,a., filed Nov. 18, 2021 (“Hu Honua, a renewable 
resource, has a minimum dispatch limit which can at times, depending on system demand, require reduction 
in other renewable energy resources. Hu Honua is not anticipated to displace existing as-available 
renewable energy sources to a greater extent than historically experienced as the minimum dispatch limit 
is similar to resources that were historically operated continuously (e.g. the steam units).”).
230 See HELCO-301. Docket No. 2017-0122, filed Sept. 16,2021.
231 See Exhibit HU HONUA-501, filed Jan. 28, 2020, at 23 (“the most economical configuration [to replace 
the energy that could be generated by Hu Honua] would require a 195 MW solar farm”) and 24 (“it 
would take about 160 MW of wind generation”).
232 See D&Oat107. n. 352.
233^D&Oat107, n. 352.

much energy as several MW of renewable capacity.^^^

energy.



simulations with Puako Solar removed, HELCO filed additional information that can be

used to determine the amount of fraction of the Projects generation in the absence of

Puako Solar and it is much smaller: prior to the purported conversion of fossil generators

biodiesel, approximately 30.6% (not 58%) of Hu Honua’s generation would displace

renewables.2^

In light of the aforementioned, the PUC abused its discretion in concluding that “it

is expected that the Project would displace generation from other, lower cost, renewable

energy resources on HELCO’s system, potentially by a significant portion, in addition to

generation from fossil fuel units,” as such conclusion is based on speculation.

simultaneous acceptance of evidence that rests on incorrect assumptions (i.e., HELCO

and the CA’s analyses) and rejection of evidence that clearly contradicts the PUC

Majority’s pre-determined Judgments (i.e., Hu Honua’s analysis), and consideration of

issues outside the narrow scope of remand and outside of this record.

(iii)

The PUC Majority next concludes that the Project does not serve "urgent” system

needs. As discussed herein, this conclusion rests heavily on speculation as HELCO

cannot determine the retirement of fossil fuels until the Project comes online so it can look

at the Project’s “proving period.” The PUC Majority also relies on the system’s “energy

reserve margin” and HELCO’s adequacy of supply reports to conclude that the Project’s

234 HELCO’s Response to PUC-HELCO-IR-21, filed Nov. 12,2021. at 2.
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The PUC Majority’s Consideration of the Project’s 
Ability to Serve “Urgent Need” on the System is a 
Gross Mischaracterization of the Project’s “Need” on 
the System and is Contradicted by HELCO’s 2022 
Updated Grid Needs Assessment in Docket No. 2017- 
0352, Which Confirms that the Project is Needed for 
Energy Reserve Margin.



grid services are not exclusive to the Project and could be provided by other existing or

future resources.

Preliminarily, the PUC Majority’s focus on HELCO’s purported “urgent’ need

reflects arbitrary and capricious decision-making. The PUC Majority’s restriction to

“urgent needs” means that it ignores HELCO’s statements regarding the energy reserve

margin needs Hu Honua does meet: “Based on the findings of [HELCO’s] July 2021

Hawaii Island Near-Term Grid Needs Assessment report,’ the scenario analysis indicates

that the addition of the proposed 8 additional MW capacity from Puna Geothermal

Venture and adding Hu Honua would provide sufficient energy reserve margin capacity

needs through 2034 for Hawaii Island.

In addition, on April 21, 2022, HELCO filed an Updated Hawaii Island Grid Needs

Assessment.236 In the updated Assessment, HELCO assumes a Renewable Firm

Generation Scenario in which Hu Honua is in service under its Amended PPA in 2023.^37

Importantly, the Assessment also confirms that “the annuai generation figures show that

iess fossil fuel is used in the earlier years with Hu Honua online compared to the Base

scenario” and that energy reserve margin needs are resolved by Hu Honua being in

service - in other words, Hu Honua is needed.The PUC Majority’s cherry picking of

findings based on needs “right now” is also highlighted by its reliance on the CA’s concern

that production results indicate that HELCO “has no specific need for the Hu Honua facility

tright now”, which is based on the testimonies of HELCO’s witnesses Robert Uyuenten
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235 HELCO’S Response to LOL-IR-2021-51, filed July 26, 2021 (emphasis added).
236 Docket No. 2017-0352, Updated Grid Needs Assessment, filed April 21, 2022.
237 Docket No. 2017-0352, Updated Grid Needs Assessment, filed April 21, 2022.
238 Docket No. 2017-0352, Updated Grid Needs Assessment, filed April 21, 2022, at 13 and 18; 
https://dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1001001A22D22B12443D05865



A closer look at these

testimonies reveal that neither Mr. Uyuenten, nor Ms. Danglemaier state that HELCO has

no need at all for the Project but that within certain contexts HELCO does not need the

Again, this reflects the PUC Majority's inconsistent application of

arbitrary standards to ensure the Project is not approved.

The PUC Majority further notes that HELCO stated that it has not officially

evaluated accelerated retirements that could occur with the approval of this Amended

PPA, but that “it is envisioned that the existing steam fossil fuel units will transition to

standby as other resources are monitored for reliable performance for a proving period

before final retirement determination.”^^'' Based on this speculative statement, the PUC

Majority then jumps to the conclusion that “[tjhis indicates that while the Project may be

able to contribute to system conditions to support retirement of fossil fuel units, HELCO

does not expect it to facilitate accelerated retirement of any particular unit(s).

the PUC Majority intimates, HELCO has not actually analyzed the acceleration of

retirement with the addition of the Project -- a point expressly testified on by HELCO’s

In fact, Ms. Matsushima

stated “its not that we’re not looking towards retirement of these units, but we would
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"242 First, as

witness Rebecca Dayhuff Matsushima (“Ms. Matsushima").^^^

Project “ngW now”^^°

(“Mr. Uyuenten”) and Lisa Danglemaier (“Ms. Danglemaier").^^^

See D&O at 39 (citing CA post-hearing brief at 13).
240 See Test, of Mr. Uyuenten, ROH, Hrg. Day, 1 Mar. 1, 2022, at 5:02:03-5:02:24 (in response to whether 
HELCO needs the Hu Honua facility “right now” by answering “Right now? No.”); Test, of Ms. Danglemaier, 
ROH, Hrp. Day, 2 Mar. 2, 2022, at 2:48:04-2:48:58 (in response to whether “HELCO ha[s] an identified 
need right now for system services, like system inertia, frequency response, voltage regulation, spinning 
reserves" and “whether HELCO ha[s] a need right now because it lacks those, or is not meeting the levels 
they’re required” by answering “so in that context, no. are able to meet our system security and reliability 
constraints with available set of resources that operations has available to it”).

D&O at 110-111 (emphasis added).
242 D&Oat 111.
243 See Test, of Rebecca Dayhuff Matsushima (“Ms. Matsushima”). ROH, Hrg. Day, 1 Mar. 1, 2022, at 
02:38:03-02:38:39 (“We haven’t analyzed the acceleration of retirement with the addition of Hu Honua at 
this time.”).



actually want the system online, generating and ensuring that it's providing the good

services, meeting the performance standard requirements in the PPA before we actually

commit to a retirement date.”^^'^

Moreover, HELCO's reason for needing a “proving period” before retiring fossil fuel

units may at first seem plausible from a practical standpoint, but the logic is flawed when

considering replacement generation. For example, HELCO has stated, in both its

production simulations and bill impact analyses that the firm, renewable and dispatchable

Project cannot retire existing fossil generators until it has proven itself operationally ey^

However, in order for Hu Honua to show its cost

effectiveness, fossil retirements or the avoidance of new resources need to be considered

in the alternate case plans otherwise the Alternate Case plan is over-resourced. Despite

that HELCO has conceded that Hu Honua meets the operational requirements to be on

the grid, it refuses to consider fossil fuel retirements in its bill impact analysis even though

it has the means to do When the alternate case plan is over-resourced, this results

in a higher cost alternate case plan which, when shown in the various bill impact analyses.

results in a bill impact that is not favorable to Hu Honua.^^^ HELCO has repeatedly

75{4877-5402-9601}

if it is possible for them to do so.^"^^

2** See Test, of Ms. Matsushima, ROH, Hrg. Day, 1 Mar. 1, 2022, at 02:38:47-02:39:50.
See Test, of Mr. Uyeunten, ROH, Hrg. Day 1, Mar. 1, 2022, at 07:37:00-34 (confirming that “even if a 

firm generating unit is capable of accelerating the retirement of older firm fossil unit^ HELCO “will not make 
that determination until the IPP is actually installed on HELCO’s system” and testifying that HELCO “would 
like to have assurance that the project is performing as expected” and that this evaluation period “could 
take awhile" if “there's any issues that need to be mitigated”).

Test, of Mr. Uyeunten, ROH, Hrg. Day 2, Mar. 2, 2022, at 00:26:15-27:30 (confirming that if 
approved “Hu Honua could be considered one of [the four large units required for system security]”); Test, 
of Mr. Uyeunten, ROH, Hrg. Day 1, Mar. 1, 2022, at 07:38:01-07:38:29 (confirming that it is “possible to 
analyze or assess whether [HELCO’s] firm fossil units can be retired prior to the IPP actually being installed 
on HELCO’s system” but that HELCO did not do that for this Project).

Hu Honua’s Post Hearing Brief at 25-26, Exhibit B (SOP) at 35, Exhibit D #41.



asserted that an intentionally higher cost alternate case plan is fair. Clearly, it is not as

Hu Honua has repeatedly pointed out these inconsistencies as shown in the below chart:

Issue Comment

NO

YES250NO

')

NO YES
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248
249

Fuel and Sales 
forecast updates

Consistent 
application of 
assumptions in this 
docket. IGP docket, 
and Stage 3 RFP

ERM criteria used in 
both base case and 
alternate case plan 
developments

HELCO
Analyses

PA 
Consulting
Analyses 

N/A248 The ERM criteria should be applied to 
both the Base Case and Alternate 
Case plans. Failure to do so results in 
unfavorable bill impact analysis for Hu 
Honua._______________________
The input assumptions for the 
Integrated Grid Planning and Stage 3 
RFP are identical. One example is that 
the existing HEP. Wailuku River Hydro, 
and Tawhiri contracts are terminated at 
the end of their contract term. In this 
docket, those existing contracts are 
assumed to continue to perpetuity. This 
results in an unfavorable bill impact 
analysis for Hu Honua.___________
The March 2021 HELCO Fuel Forecast 
was historically low compared to

This is a production-simulation analyses that is exclusive to HELCO’s planning process.
Hu Honua discusses the comparatively low dispatch of the Project in HELCO’s preferred simulations 

based on a consequence of the way HELCO structured its analysis using a Base Case and Alternate Case. 
See Hu Honua’s Pre-Hearing SOP at 34-35 (citing Testimony of Robert Y. Uyeunten (HELCO Testimony 
T-3) and Exhibits HELCO-301 through HELCO-305, filed September 16, 2021, at 12-13. HELCO 
subsequently produced two variations of the analysis; (1) removing all unapproved resources from the 
resource plan (HELCO’s response to CA/HELCO-IR-63, filed October 21, 2021) and (2) removing only the 
Puako Solar contract from the resource plan after the counterparty withdrew the contract (HELCO’s 
response to PUC-HELCO-IR-17, filed November 22, 2021)).
250 Exhibit HU HONUA-701; HELCO responses to Hu Honua IRs 1,4,5 and 7. filed Oct. 21,2021; and 
HELCO responses to Hu Honua SIRs 1 and 10, filed Nov 18, 2021.
25^ See Docket No. 2017-0122, Letter from D. Brown to; Commission Re; Project Economic and Bill Impact 
Analysis, filed July 7, 2017, , available at
https;//dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1001001A17G03B22521G00997. In Exhibit A at 
1, HELCO states that it is complying with D&O 34356 filed on May 4, 2017 in Docket No. 2016-0333, which 
requires HELCO to terminate the existing HEP PPA contract after 2030. HELCO did not apply this 
requirement in subsequent bill impact analyses performed in 2020 and 2021. Similarly, in a HELCO letter, 
dated February 25, 2021, filed in Docket No. 2017-0352, HELCO stated, “Power purchase agreements for 
the HEP facility and existing variable renewable projects are assumed to terminate at the end of their 
contract term to allow for their capacity to be re-optimized through RESOLVE.” See Docket No. 2017-0352, 
Letter from G. Shimokawa To; Commission Re; Docket No. 2017-0352 - To Institute a Proceeding Relating 
to a Competitive Bidding Process to Acquire Dispatchable and Renewable Generation; Development of 
Stage 3 RFP for Hawai'i Island, available at
https;//dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1001001A21B26A93323C01561. It is important 
to note that this letter was filed before HELCO filed its bill impact analysis in this docket on September 16, 
2021, yet none of the existing PPA contract terminations were assumed in this docket.



Despite Hu Honua’s repeated efforts to highlight the inconsistencies and incorrect

assumptions and its offering of supplemental information to address these shortcomings,

the PUC Majority remains willfully ignorant, and instead, continues its selective and

skewed view of the record, as well as its reliance on information outside the record to

reach its predetermined decision to deny the Amended PPA. Therefore, in concluding

that the “total costs” of the Amended PPA are unreasonable based on the purported belief

that there is no “urgent need” for the Project, the PUC Majority abused its discretion.

(Iv)

The PUC Majority takes the position that Hu Honua’s alternate bill impact analysis

is not “persuasive” because it assumes the Project will exclusively displace electricity

provided by HELCO’s fossil fuel-based Keahole powerplant and eliminates comparison

The PUC

Majority reasons that “[t]his narrowed comparison allows the Project to be modeled as
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and sensitivity 
analyses performed

Hu Honua's Analysis Does Not Rely on Unreasonable 
Assumptions for Its Bill Impact Analysis of the Project.

previous forecasts due to COVID.2“ 
Current oil prices have surged and 
sustained high prices. Long-term 
projections are already higher than 
HELCO’s.253 Failure to consider these 
issues results in an unfavorable bill 
impact analysis for Hu Honua.

of the Project to other lower-cost renewable resources on HELCO’s system.^^^

See Hu Honua Pre-Hearing SOP, Exhibit 2 at p. 8, Section 2.2 (explaining that “oil prices have been 
muted over the last few years for a variety [of] reasons, including the economic impacts of the COVID-19 
pandemic. But oil prices do tend to swing between highs and lows”)

See Hu Honua’s Post-Hearing Brief at 24 (“HELCO’s analysis is also not reliable because it relies an 
outdated low fuel price forecast from March 2021, and assumes no future pricing spikes. The March 2021 
fuel price forecast is the lowest seen in this docket, its predecessor docket, or the PSIP docket since 2014 
and was developed in the middle of the COVID-19 pandemic when fossil fuel demand was low... it would 
be prudent for the PUC to request a sensitivity analysis using, inter alia, a more recent fuel price forecast 
which would reveal the impacts of oil price volatility and sharply increasing fossil fuel prices, especially 
given that the price of oil has nearly doubled in March 2022...") 
2«D&Oat111.



more cost effective, as it eliminates the comparison of the Project to other iower-cost

”255renewable resources on HELCO’s system; Contrary to the PUC Majority’s position,

this is the correct anaiysis under HRS §269-6(b), as amended by Act 82. As detaiied

below, Act 82 ciarified that the Commission’s obiigation under HRS § 269-6(b) is to

consider the reasonableness of the cost of renewable energy generation, such as the Hu

Honua Project, as compared to fossil fuel generation (not against other renewabie

generation) given the impacts of fossii fuels on: (1) price volatility, (2) export of funds for

Hu Honua’s pricing

consultant. Dr. Jacobs, evaluated the reasonableness of Hu Honua’s pricing in the

context of HRS § 269-6(b), as amended, and no Party or Participant to this proceeding

Such an

analysis looks at the system as a whole, including the costs avoided by the use of the

Project, and requires an analytic framework for comparing those costs to the benefits of

GHG emissions reduction.2^. The Commission and other Parties and Participants did

not suggest such a framework, but Dr. Jacobs provided one by placing a value upon

The PUC Majority also challenges PA Consulting’s conclusion that the Project has

a “social cost saving of $132 million” because it is based on the GHG emissions estimated

by Ramboll and ERM, which the PUC Majority has determined is not dispositive, and

assumed that the Project would only displace electricity provided by HELCO’s fossil fuel
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disputes with particularity any specific findings of Dr. Jacobs’ analysis.^^^

emissions (a negative value, that is, a cost).^^

See HRS § 269-6(b) (effective June 24, 2021) (emphasis added); infra Section III.C.
257 Hu Honua T-7, filed Sept 16. 2021, at 3-4; Exhibit HU HONUA-701, filed Sept. 16,2021, as updated in 
the Pre-Hearing SOP, Exhibit B; as further updated in Hu Honua Supp. Response to PUC-Hu Honua-IR- 
41, filed Dec. 30,2021.
258 HELCO T-3 filed Sept. 16, 2021, at 2:22-3:1.
259 Hu Honua Testimony T-7 at 6-7 and Exhibit HU HONUA-701 at 10-12, both filed Sept. 16,2021

fuel imports, (3) fuel supply reliability risk, and (4) GHG emissions.



The Majority fundamentally misstates Ramboll’s assumptions: Ramboll’s Avoided GHG

calculation was based on “avoided fuel consumption data provided by Hawaii Electric

Light," “forecasted by the production simulation model used by Hawaii Electric Light.”^^'^

In other words it is based on exactly those assumptions and results the PUC Majority

As previously noted, the GHG emissions estimated by Ramboll and ERM are indeed

reliable and PA Consultant’s assumption that the Project would only displace fossil fuels

is consistent with HRS § 269-6(b), as amended by Act 82. Therefore, the PUC Majority’s

issues with respect to the social cost savings associated the Project are unfounded and

rely on a incorrect statement of fact.

Notwithstanding, even if higher fuel costs were assumed, the PUC Majority posits

that it would not necessarily address the bill increases attributed to the Project because

(a) HELCO has “suggested” that it would take an extreme increase in fossil fuel prices or

system demand for the dispatch of the Project to rise substantially above the minimum.

and (b) HELCO “indicated" that it would in the future be “using Hu Honua energy less

”263than other forecasted renewable energy resources. This quick acceptance of

HELCO’s “suggestion” is accompanied by a bland statement that “even if higherfuel costs

were assumed, this would not necessarily address the issue of bill increases attributed to

the Project.The PUC Majority agrees that dispatch of Hu Honua would not be
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cites throughout the D&O, and endorsed as “more robust” than Dr. Jacobs’ analysis.

»»D&Oatll3.
261 HELCO Testimony T-5 at 10:5 and Exhibit HELCO-501 at 1
262 D&O at 112-113.
263 D&O at 114 (citing HELCO Response HHB-HELCO-IR-16.d, HELCO Response CA/HELCO-IR-63.d.) 
(emphasis added).
264 D&O at 114.

based plants, which the PUC Majority does not consider a “reasonable assumption.



without requesting any serious consideration of the

Additionally,

the purported “large magnitude of the customer biii increases/ with which the PUC

is actuaiiy quite smaii. Within the context of the analysis, the PUC

Majority cites HELCO's Response to CA/HELCO-IR-63, compared with the revenue

requirement of Hu Honua -- those vaiues are respectiveiy $89,045,090 (the magnitude of

the bottom number in the iast column of Attachment 2) and $1,286,345,555 (sum of the

This actuaiiy suggests that the cost of the Project is very

ciose to the cost of the marginai resource in many hours. Thus, the PUC Majority abused

its discretion in reaching its conciusion based on a “suggestion” as it shouid have sought

to examine such a sensitivity rather than dismissing the question of costs in a high fuei

price scenario.

With respect to HELCO’s “indication" that it wouid in the future be ‘'using Hu Honua

energy iess than other forecasted renewabie energy resources,” the PUC Majority reiies

However, this “indication” bears no

reiation to the issue at hand (i.e., whether Hu Honua’s dispatch wouid be greater in a

high-fuel-price sensitivity run) as it is based on HELCO’s view of “trends” and resource

plan; that is, its basic outiook on prices, not higher-than-expected prices. The resource

pian in the cited Response refers to the anaiysis in HELCO T-3?^° HELCO’s resource 

265
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D&O at 114 (“[Ejven if higher fuel costs were assumed, this would not necessarily address the issue of 
bill increases attributed to the Project.”).

Hu Honua T-7, filed Sept. 16, 2021, at 7:18-8:3 and Exhibit HU HONUA-701, filed Sept 16, 2021, at 7- 
8.
2«7^D&O at 114.
26® D&O at 114 (citing HELCO Response to CA/HELCO-IR-63.d).
269^ D&O at n. 275.
270 HELCO T-3, filed Sept. 16. 2021.

sensitive to oil price increases,

first column of Attachment 4).^®®

Majority relies,2®^

effect of fuel price volatility of review of the analysis offered by Hu Honua.^®®

on HELCO’s Response to CA/HELCO-IR-63.d.2®®



plan used for that analysis included approximately 280 MW of new photovoltaic, wind and

geothermal resources - 220 MW if Puako Solar is excluded as in the subsequent part of

While Hu Honua has suggested that some of

that capacity may be unneeded with the Project operational, even if 50 MW of additional

renewable capacity (and its costs) were removed from the resource plan, and even if Hu

Honua’s energy price were reduced to one-tenth of a cent per kWh, it would be highly

unlikely that a production simulation would show HELCO using more energy from the

21.5 MW of the Project than from the remaining 170 MW of renewables.

The PUC Majority additionally maintains that, even if it did rely on Hu Honua’s

assumptions in its alternate bill impact analysis, the Project would only provide “marginal

improvements” to customer bill impacts and would be attended by “significant risk.”^^ In

determining that the Project would only provide “marginal improvements,” the PUC

Majority posits that “[t]he estimated typical bill impact of the Project for this scenario, prior

to the fuel switch to biodiesel (2022-2044), averages an increase of $5.78 per month for

the typical residential bill, while the estimated typical bill impact after the fuel switch to

biodiesel (2045-2051) averages a savings of $20.52 per month for the typical residential

bill."274 It should be noted, however, that if the PUC Majority is to conduct such

computations, it should compute the 30-year average bill impact as it did earlier: that

average is now a savings of $0.36/kWh. First, this implies that at least some of the

unapproved projects are too expensive, and it is these projects that should not be
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types with capacity factors above 20% .2^2

271 Exhibit HELCO-301, filed Sept 16. 2021.
272 See Exhibit HU HONUA-501. filed Jan. 28,2020, at 23 (solar) and 24 (wind).
273 D&Oat115.
274 D&O at 115 (emphasis provided).

the Response.271 That is ten times the capacity of Hu Honua’s Project, all from resource



Second, the conversion to biodiesel and the fuel itself will both be

and HELCO should now be pursuing renewable solutions that can provide

the kind of grid services that the fossil units provide - such as the Project

With respect to the “risks” associated with the Project, the PUC Majority maintains

that the current situation “reflects a ‘backloading’ of customer savings, where ratepayers

would likely still experience an increase in monthly bills for more than 20 years, with

This arbitrary standard,

which focuses on "backloading’ of customer savings, does not warrant denial of the

Amended PPA. Further, HELCO’s bill impact analysis which reflects purported

“backloading” of customer savings is fundamentally flawed, as described above, and the

PUC Majority did not fairly consider the concerns associated with the flaws in the bill

impact analyses.

In sum, the PUC Majority abused its discretion in determining that the total costs

of the Amended PPA are not reasonable in light of the potential for GHG emissions

because such determination is based upon the PUC Majority: (1) considering issues

outside the limited scope of remand, including “total costs” not directly related to GHG

emissions such as the pricing of the Amended PPA; (2) making and/or relying on incorrect

statements of fact and unreliable assumptions; (3) engaging in repeated speculation to
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pursued.275

See Hu Honua’s Response to Tawhiri-Hu Honua-IR-45.b..
HELCO has no forecast for the cost of a biodiesel conversion. See HELCO’s Response to HHB-HELCO- 

IR-17, filed Oct. 21 2021. In a response to a similar question from the CA, HELCO pointed to a spreadsheet 
which did not contain a forecast for the cost of biodiesel conversion but did forecast that the capital cost of 
new 2x1 Combined Cycle in 2045 would be over $5,500/kW. See HELCO’s Response to CA/HELCO-IR- 
65, filed Oct. 21 2021.
Meanwhile, according to HELCO’s forecasts of the cost of biodiesel in Exhibit HELCO-302 average 80% 
above the cost of diesel from 2045-2050.

See Hu Honua Response to Tawhiri-Hu Honua-IR-45.c..
278 See D&Oat116.

expensive,

partially offsetting savings not occurring until far in the future.’’278



undermine evidence established in the record; and (4) ignoring evidence in the record

that directly contradicts its findings and conclusions, namely Hu Honua’s bill impact

analysis, which is the only analysis that consistently applied assumptions in this docket,

IGP docket, and Stage 3 RFP, and performed fuel and sales forecast updates and

sensitivity analyses.

d)

Further amplifying the arbitrary and capricious nature of the PUC Majority’s review

of the Amended PPA is that it wrongfully abdicated its responsibility to make a

determination under HRS § 269-27.3 as to preferential rates for agricultural activities even

though it had initially maintained it was appropriate to consider pricing in this remand

proceeding.

Despite the PUC Majority considering the “total costs” of the Amended PPA, even

though it was not appropriate to do so in this remanded proceeding for the reasons stated

above, the PUC Majority nonetheless deemed the request “unwarranted” and declined to

address it.^^^ The PUC Majority reasons that such request is unwarranted based on its

consideration of GHG and other environmental impacts under HRS § 269-6(b).

The PUC Majority cannot on the one hand take the position that it is considering

“total cost,” and then on the other hand simply refuse to comply with its obligations as to

preferential under the guise of its unsupported assumption that HRS § 269-27.3, grants

it the authority to exercise its discretion. Such actions only serve to again reinforce the

PUC Majority’s predetermined Judgments in denying the Project.

279 See D&O at 121-122.
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The PUC Majority’s Refusal to Consider the Request for 
Preferential Rates Affirms its Arbitrary Review of the 
Amended PPA.



4.

Statement of Issue No. 4 requires the Commission to consider “whether the terms

of the Amended PPA are prudent and in the public interest, in light of the Amended PPA’s

For the reasons discussed herein and in the

Prehearing SOP, filed December 21, 2021, at 42-44, and the Post-Hearing Brief, filed

March 29, 2022, at 27, the terms of the A&R PPA are “prudent and in the public interest

in light of the A&R PPA’s hidden and long-term consequences” as contemplated in

HELCO I and HELCO II.

In concluding that the terms of the Amended PPA are not prudent and in the public

interest given the Amended PPA’s hidden and long-term consequences, the PUC Majority

provides five items for consideration:

1.

2.

3.

4.

280 Order No. 37910, issued Aug. 11. 2021, at 32-33.
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It is unclear if the Project will provide additional benefits to HELCO’s system 
as there is no current need for the Project and as it is uncertain whether the 
Project would accelerate any retirement ore removal of HELCO’s existing 
fossil fuel units.

The PUC Majority Abused Its Discretion in Determining that the 
Amended PPA is Not Prudent and in the Public Interest in Light 
of the Amended PPA’s Hidden and Long-Term Consequences 
(Issue No. 4).

Due to certain provisions of the Amended PPA, it is likely that HELCO will 
need to dispatch the Project in an “un-economic manner that is expected to 
displace, in part, other lower-cost renewable resources.”

It is unclear whether Hu Honua will be able to sequester enough carbon to 
offset the “large” amount of GHG emissions produced by the Project over 
the thirty-year contract term based on Hu Honua's allegedly unreliable 
assumptions, the unsupported expert opinion that the Carbon Calculator is 
highly sensitive, the unfounded belief that the Carbon Commitment is not 
“reasonably” developed, and the perceived uncertainty as to how the 
Commission would be able to “reasonably” enforce Hu Honua’s 
commitments.

There are “high costs” associated with approval of the Amended PPA, 
namely that it is likely to result in a “significant” bill increase to ratepayers.

hidden and long-term consequences.^®®



5.

As discussed herein, the PUC Majority’s above five items for consideration rely on:

(a) incorrect statements of fact not supported by the record, (b) speculation, (c) generation

of its own “evidence” and reliance on its own “expert opinion” and analysis of evidence in

the record without providing an opportunity for the parties to meaningfully address its self­

created evidence, (d) refusal to consider evidence in the record that directly contradicts

its findings and conclusions, and (e) mischaracterization of Hu Honua’s offers of

conditions to address the purported concerns of the parties and the PUC as Hu Honua’s

“burden of proof.”

Additionally, the PUC Majority’s considerations address issues outside the narrow

scope of remand, which the Dissent agrees, does not include “total costs” not directly

related to GHG emissions, including the pricing of the Amended PPA. Accordingly, the

PUC Majority abused its discretion in relying on the aforementioned considerations to

conclude that the terms of the Amended PPA are not prudent and in the public interest in

light of the Amended PPA’s hidden and long-term consequence.

5.

HRS § 91-10(5) dictates the burden of proof in contested case hearings and

provides that “the party initiating the proceeding shall have the burden of proof, including

the burden of producing evidence as well as the burden of persuasion. The degree or
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It is unclear what recourse the Commission, and by extension, the 
ratepayers would have if Hu Honua were to withdraw or terminate the 
Amended PPA midway through the PPA term.

PUC Majority Applied a “Clear and Convincing Standard,” 
Rather than the “Preponderance of the Evidence” Standard 
Required by HRS § 91-10(5).

See HRS §91-10(5).

quantum of proof shall be a preponderance of the evidence.”^**



In defining this standard, the Hawaii Supreme Court has explained that “The law

On one

end of the spectrum, is the most lenient preponderance of evidence standard, which the

Court has explained as follows:

At the other end of the spectrum is the most stringent “beyond a reasonable doubt

In between these two extreme burdens of proof is the “clear and convincing”

standard,” which the Court defines as an “intermediate standard.”^65 “This more exacting

standard has been applied to a wide variety of civil cases where for policy reasons the

courts require a higher than ordinary degree of certitude before making factual

”286findings. This standard is typically employed:
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in civil cases involving allegations of fraud or some other quasi­
criminal wrongdoing by the defendant. The interests at stake in those 
cases are deemed to be more substantial than mere loss of money 
and some jurisdictions accordingly reduce the risk to the defendant 
of having his reputation tarnished erroneously by increasing the 
plaintiff’s burden of proof.^®^

Masaki v. Gen. Motors Coro.. 71 Haw. 1,14, 780 P.2d 566, 674 (1989).
See Masaki. 71 Haw. at 14, 780 P.2d at 574 (emphasis added) (some internal citations omitted). 

Masaki. 71 Haw. at 14. 780 P.2d at 574.
Masaki. 71 Haw. at 15. 780 P.2d at 574.
Masaki. 71 Haw. at 15. 780 P.2d at 574.
M^aki, 71 Haw. at 15. 780 P.2d at 574 (citation omitted).

[ujnderthe preponderance standard, the parties share the risks of an 
erroneous verdict in roughly equal fashion. . . The preponderance 
standard directs the factfinder to decide whether “the existence of 
the contested fact is more probable than its nonexistence." E. 
Cleary, McCormick on Evidence, § 339, at 957 (3d ed. 1984). As 
one commentator points out, to prevail, “[a] plaintiff need only offer 
evidence sufficient to tip the scale slightly in his or her favor, and a 
defendant can succeed by merely keeping the scale evenly 
balanced," Comment, The Imposition of Punitive Damages in 
Product Liability Actions in Pennsylvania, 57 Temp,L,Q. 203, 224 
(1984),283

has evolved three standards of levels of proof for different types of cases."^^^

standard,” which is applied only to criminal proceedings.^^



The Court also observes that the clear and convincing proof standard is imposed in civil

cases where:

On the issue of GHG emissions, Hu Honua submitted the only evidence showing

that estimated Project net lifecycle emissions would result in a reduction of GHG

There was no contradictory evidence introduced

on this point from any Party or Participant. The scale of evidence not only lipped slightly/

it “tipped heavily," on that threshold evidentiary question, and under HRS § 91-10(5) and

Supreme Court law the PUC was required to find for Hu Honua. But instead, to avoid

that result, the PUC Majority effectively applied a “clear and convincing evidence”

standard, which requires that the existence of a fact be “highly probable/ a standard

generally reserved for cases involving fraud or quasi-criminal wrongdoing as noted by the

Hawaii Supreme Court. In the D&O, there are numerous occasions where the PUC

Majority: (a) claims that a particular fact was "unclear,(b) speculates as to future
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There is a need for greater certainty, and where this high standard is 
required to sustain claims which have serious social consequences 
or harsh or far reaching effects on individuals to prove willful, 
wrongful and unlawful acts to justify an exceptional judicial remedy....

So, in a number of cases where an adverse presumption is to be 
overcome, or on grounds of public policy and in view of peculiar 
facilities for perpetrating injustice by fraud or perjury, the degree of 
proof required is expressed in such terms as ... ‘clear and 
convincing*... and the phrase ‘preponderance of the evidence’ has 
been expressly disapproved as an insufficient measure of the proof 
requiredf.F^^

See Masaki. 71 Haw. at 15-16,780 P.2dat575 (emphasisadded) (ellipsesand brackets provided). 
See supra Section B.1.
See e^, D&O at 53 (“it is unclear why leases could not be secured for at least a significant portion of 

the PPA term"); at 63 ("it is unclear what would result if Hu Honua were to disagree with or object to a 
Commission finding that an aspect of the Carbon Commitment was not being met”); at 117 ("it is unclear 
whether Hu Honua will be able to sequester enough carbon to offset the large amount of GHG emissions 
produced by the Project over its lifetime"); at 119 ("it is unclear if the Project will provide any additional

emissions in the planet’s atmosphere.



events that might create contrary evidence at an unidentified time in the future/^'* (c)

explicitly professed uncertainty as to its own authority when it posits ‘lhere are too many

uncertainties regarding whether, how, and to what extent Hu Honua will be able to

successfully offset the GHG emissions expected to be produced by the Project.gy

its own language, the PUC Majority required “certainty” when as a matter of law it was

required to rule based on a preponderance of the evidence in the record.

In light of the aforementioned, the PUC Majority abused its discretion in employing

the more exacting clear and convincing standard of proof—typically applied to claims of

fraud or criminal wrongdoing — when it was required under HRS § 91-10(5) to employ

the preponderance standard of proof, requiring the movant to ‘'only offer evidence

sufficient to tip the scale slightly,” which Hu Honua has clearly met, if not exceeded.

C.

It is well settled that an administrative agency (or court) is required to apply the law

in effect at the time it renders its decision Moreover, the rules of statutory interpretation

require the Commission to first consider “the language contained in the statute itself,”

which “must be read ... in the context of the entire statute and construe[d]... in a manner

88{4877-5402-9601}

The PUC Majority erroneously disregarded the language of HRS S 269- 
6(b), as amended, and substituted its own policy interpretation and 
judgment for the plain language of the amended statute.

benefits to HELCO’s system”); at 130 <“[i[t is unclear what impact Hu Honua’s intent to sell excess energy 
in the form of hydrogen may have on the Project’s GHG emission profile”).

See e.Q.. D&O at 63 (PUC Majority speculating that Hu Honua “would need to procure feedstock from 
other islands within the State, the continental United States, or internationally”, if Hu Honua is unable to 
secure new lease agreements on Hawaii island); at 68 (speculating on the impact from a one-percent 
deviation in certain inputs in the ERM Analysis); at 71-72 (speculating the impact of the “expected growth 
of other renewable projects on Hawaii Island during the Amended PPA term" on the avoided lifecycle 
emissions”).
^See D&O at 91.
2®® See Jackson v. Jackson, 84 Hawaii 319, 332, 933 P.2d 1353, 1366 (Ct. App. 1997) (acknowledging 
that a court (or administrative agency) is required “to apply the law in effect at the time it renders its decision, 
unless doing so would result in manifest injustice or there is statutory direction or legislative history to the 
contrary.”).



If the statute is ambiguous according to its plain language,

In deciding to deny approval of the Amended PPA, the PUC Majority disregarded

the language of HRS § 269-6(b), as amended by Act 82, and instead, substituted its own

policy interpretation and judgment in contradiction to the plain language of the amended

statute. Such interpretation of the amended statute also contradicts the legislative intent

underlying Act 82.

HRS § 269-6(b), as amended by Act 82 subsequent to the Hawaii Supreme Court

issuing its opinion in HELCO II, unambiguously provides:

(1) Price volatility [, export];

(2) Export of funds for fuel imports [, fuel];

(3) Fuel supply reliability risk [, and greenhouse]; and

(4) Greenhouse gas emissions.
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The commission may determine that short-term costs or direct costs 
of renewable energy generation that are higher than alternatives 
relying more heavily on fossil fuels are reasonable, considering the 
impacts resulting from the use of fossil fuels. The public utilities

(b) The public utilities commission shall consider the need to 
reduce the State's reliance on fossil fuels through energy efficiency 
and increased renewable energy generation in exercising its 
authority and duties under this chapter. In making determinations of 
the reasonableness of the costs [oQ pertaining to electric or gas utility 
system capital improvements and operations, the commission shall 
explicitly consider, quantitatively or qualitatively, the effect of the 
State’s reliance on fossil fuels on [priee];

284 See Dir.. Deot. of Labor & Indus. Relations v. Kiewit Pac. Co.. 104 Hawaii 22,28,84 P.3d 530,536 (Ct. 
App. 2004) (internal citations omitted).
235 See Dir.. Deot. of Labor & Indus. Relations v. Kiewit Pac. Co.. 104 Hawaii 22,28,84 P.3d 530,536 (Ct. 
App. 2004) (“in construing an ambiguous statute, ‘{t]he meaning of the ambiguous words may be sought 
by examining the context, with which the ambiguous words, phrases, and sentences may be compared, in 
order to ascertain their true meaning.'... Moreover, the courts may resort to extrinsic aids in determining 
legislative intent. One avenue is the use of legislative history as an interpretive tool.” (internal citations 
omitted)).

only then does legislative history become an interpretive tool.^^

consistent with its purpose.’’^®^



as amended by Act 82, the placement of “State’s reliance on fossil fuels” preceding the

colon, together with the distinct numbered categories of what must be considered

thereafter, shows that the statute unambiguously requires explicit consideration of GHG

emissions within the context of “the State’s reliance on fossil fuels” only, and not from

Hu Honua has

additionally maintained that HRS § 269-6(b), as amended, now explicitly provides that

“[t]he commission may determine that short-term costs or direct costs of renewable

energy generation,” such as those costs already determined by the Commission to be

reasonable in July 2017, “that are higher than alternatives relying more heavily on fossil

fuels are reasonable, considering the impacts resulting from the use of fossil fuels,” such

as those impacts relating to fossil fuel GHG emissions and the “State’s reliance on fossil

fuels.”29Q Accordingly, the plain language unambiguously provides that the Commission

is required to conduct the GHG analysis only in relation to the “State’s reliance on fossil

fuels.”

In the D&O, the PUC Majority reiterates that “it does not believe that Act 82 has

altered the nature or scope of the Commission’s statutory duties under HRS § 269-6(b) )

”299as previously defined by the Court in its past decisions, including HELCO I. According
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Motion to Consider, at 18. 
Motion to Consider, at 19. 

299 D&O at 93.

commission shall determine whether such analysis is necessary for 
proceedings involving water, wastewater, or telecommunications 
providers on an individual basis.

Hu Honua has consistently maintained that under the plain language of the statute,

non-fossil fuel sources such as renewable sources (e.g., biomass).

296 hrs § 269-6{b)s (effective June 24, 2021): see also Gov. Msg. No. 1184 (June 24, 2021) available at 
https://www.capitol.hawaii.qov/session2021/bills/GM1184 .pdf (attaching Act 82).



to the PUC Majority’s interpretation of the amended statute, “[IJimiting its review of the

Project exclusively to fossil fuel generation would create an unrealistic comparison that

would not accurately reflect the true impact of the Project on HELCO’s system and

customer bills (such as the costs associated with displacement of other, lower cost

renewable resources).” the results of which the PUC Majority “believes” were not intended

by the Legislature and would “undermine the caselaw built around this issue as developed

”300by the Court in recent years.

Here, the legislative history of Act 82—particularly that found in Standing

Committee Report Nos. 1197^'* and 1523,3°2 and Conference Committee Report No.

-119303— ||-,g placement of “State’s reliance on fossil fuels” preceding the colon )

together with the distinct numbered categories of what must be considered thereafter )̂

confirm that the Legislature merely intended to clarify the Commission’s obligations under

HRS § 269-6(b) such that it is to consider the reasonableness of the cost of renewable

energy generation, such as the Hu Honua Project, as compared to fossil fuel generation

(not against other renewable generation) given the impacts of fossil fuels on (1) price
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300 D&O at 94.
301 See S. Stand. Comm. Rep. No. 1197, in 2021 Senate Journal, available at
https://www.capitol.hawaii.qov/session2021/CommReports/HB561 SD1 SSCR1197 .htm (initially
attempting to amend HRS § 269-6(b) to require an ““analysis only for matters that involve fossil fuel sourced 
electricity and gas utility system capital and operations improvements” (emphasis added)).
302 See S. Stand. Comm. Rep. No. 1523, in 2021 Senate Journal, available at 
https://www.capitol.hawaii.qov/session2021/CommReports/HB561 SD2 SSCR1523 .htm (advocating for 
further amendments based on the committee’s belief that Committee Report No. 1997 “only addresses the 
analysis relating to fossil fuels and does not address the equally harmful effects of biomass” (emphasis 
added)).
303 See Conf. Comm. Rep. No. 119, in 2021 House Journal and 2021 Senate Journal, available at 
https://www.capitol.hawaii.qov/session2021/CommReports/HB561 CD1 CCR119 .htm (rejecting the 
amendments proposed by Committee Report No. 1523 to include references to “biomass”, as well as 
rejecting the preamble, which expressly stated that a purpose of HRS § 269-6 was to require the 
Commission “to make determinations of the reasonableness of the costs pertaining to fossil fuel or 
biomass sourced electricity or gas utility system capital improvements and operations, and to consider the 
effect of the State's reliance on fossil fuels and biomass based on certain factors” (emphasis added)).



volatility, (2) export of funds for fuel imports, (3) fuel supply reliability risk, and (4) GHG

emissions. Act 82 also clarifies that the Commission may determine that “short-term costs

or direct costs of renewable energy generation that are higher than alternatives reiving

more heavily on fossil fuels are reasonable, considering the impacts resulting from the

use of fossil fuels.2°4 another way this clarification was meant to strengthen HRS §

269-6(b)’s purpose to encourage renewable energy projects, such as Hu Honua’s Project,

in order to reduce the State’s reliance on fossil fuels.

The PUC Majority offers no substantive analysis or support to rebut Hu Honua’s

interpretation of Act 82. Rather, the PUC Majority erroneously concludes that Act 82 does

not alter its statutory duties under HRS § 269-6(b) based on hypothetical situations and

its selective (and overly simplistic) reading of HELCO I and HELCO II. both of which

predate Act 82. Namely, the PUC Majority reasons that merely because the Court in

HELCO I and HELCO II directed the Commission to consider “whether the cost of energy

under the Amended PPA is reasonable in light of the potential for GHG emissions, and

whether the terms of the Amended PPA are prudent and in the public interest, in light of

its potential hidden and long-term consequences,” the Court explicitly contemplated that

the Amended PPA’s terms, including its pricing, would be considered on remand.As

discussed above, the PUC Majority’s focus on the solitary term “cost of energy” within

HELCO I and HELCO II without an evaluation of the entirety of the opinions—which

limited the discussion concerning “costs of reliance of energy produced at the Project”

solely to the hidden and long-term costs of energy associated with GHG emissions—

^°‘^See

92{4877-5402-9601}

Gov. Msg. No. 1184 (June 24, 2021) available at
https://www.capitol.hawaii.qov/session2021/bills/GM1184 .pdf (attaching Act 82) (bolding added) 
(alterations in original); see also Exhibit 1 (Act 82) attached to the Motion to Consider.
305 D&O at 95.



undercuts the “true intent and meaning” of the Court’s mandate. Accordingly, the PUC

Majority’s position that case law supports its conclusion that Act 82 does not alter its

statutory obligations under HRS § 269-6(b) is without merit.

The Hawaii Supreme Court remanded this matter to the Commission to “make the

findings necessary for this court to determine whether the PUC satisfied its obligations

under HRS 269-6(b).’’ But the PUC Majority never states a standard of review, and never

makes any determinations, regarding the four factors expressly established by the Hawaii

State Legislature in subsections (b)(1-4). In its rush to reach its predetermined result, the

PUC Majority just blows right by the plain language of the statute and the specific direction

given to the Commission by the Supreme Court. Yet, the PUC Majority never articulated,

much less adjudicated, a standard of review under the express requirements of HRS 269-

6(b), as amended. Instead, the PUC Majority erroneously disregards the plain language

of Act 82, and relatedly the narrow scope of remand, by substituting its self-created

“Statement of Issues” for the plain and unambiguous language of the amended statute

and in contravention of the Supreme Court’s clear directives on remand.

In doing so, the PUC Majority held Hu Honua to an unprecedented standard by

comparing it only against other renewables, while totally discounting the unique benefits

of Hu Honua’s firm dispatchable energy in reducing the State’s reliance on fossil fuels in

terms of price volatility, export of funds for fuel imports, and fuel supply reliability risk,

which are all required considerations under the amended statute. In other words, the

PUC Majority turned a blind eye to all of Hu Honua’s many benefits in assisting the State

with achieving its statutory renewable energy goals, while focusing only on its incorrect

93{4877-5402-9601}



and grossly overstated concerns with respect to Hu Honua’s GHG analysis and previously

The PUC Majority also strayed away from its own precedent (i.e., prior decisions

that analyzed GHG emissions prior to approving other projects), and never explained that

it would be applying a different standard to Hu Honua. A review of the Commission’s

approvals of other similarly situated project applicants (that received project approvals

following Commission consideration of a GHG emissions analysis) reveals that the

Commission conducted the appropriate analysis under HRS § 269-6(b) as to all four

factors

”306
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The PUC Majority’s interpretation of Act 82 also contradicts the Legislature’s intent behind SB 2510, 
S.D. 2, H.D.1, C.D.1 (“SB 2510”). which was recently passed by the Legislature and submitted on May 6, 
2022 to the Governor and is pending final signature. SB 2510—which is consistent with the existing Hawaii 
statute requiring a diversified portfolio of alternatives energy resources, and which the PUC Majority also 
ignored, —will, among other things, amend Chapter 269 to: (a) “ensure grid reliability by diversifying the 
State’s renewable energy portfolio to include firm and intermittent renewable energy”; (b) “establish a state 
energy policy that requires at least 33.33 per cent of renewable energy to be generated by firm renewable 
energy and for renewable energy to replace fossil fuel energy and achieve one hundred percent renewable 
energy generation”; (c) “establish a state energy policy that requires the State to maintain a diversified 
renewable energy portfolio”; and (d) “amend other statutory provisions to achieve at least 33.33 per cent 
firm renewable energy generation for each island.”2°® Consistent with SB 2510, Hu Honua’s firm renewable 
Project will significantly assist the State in meeting its renewable energy goals with firm renewable energy 
while providing essential grid services to maintain a diversified renewable energy portfolio. By contrast, the 
PUC Majority’s interpretation of Act 82, which is also meant to assist the State in meeting its 100% 
renewable energy goals, directly undercuts SB 2510 and impedes the State’s goals.

See e.q.. Docket 2020-0138, Decision and Order No. 37521, filed December 30,2020, at 88-91 available 
at https://dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1001001A20L30B65640i00209. attached as 
Exhibit “1”;
Docket 2020-0139, Decision and Order No. 37699, filed March 25, 2021, at 107-109 available at 
https://dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1001001A21C25B40415100136. attached as 
Exhibit “2”;
Docket 2020-0140, Decision and Order No. 37515, filed on December 30, 2020, available at 
https://dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1001001A20L30B45115B00135. attached as 
Exhibit “3”. at 77-80;
Docket 2020-0141, Decision and Order No. 37731, filed on April 14, 2021, at 96-99, available at 
https://dms.puc.hawaii.aov/dms/DocumentViewer?pid=A1001001A21D14B63113F00260. attached as 
Exhibit “4”:
Docket 2020-0142, Decision and Order No. 38077, filed on November 19, 2021, at 118-121, available at 
https://dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1001001A21K19B33556C02941, attached as 
Exhibit “5”: and
Docket 2021-0026, Decision and Order No. 37965, filed on September 15, 2021, at 85-91, available at 
https://dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1001001A21l15B23714G6l027. attached as 
Exhibit “6”.

approved pricing. This is the very essence of an arbitrary and capricious standard.^^®



D. Hawaii Administrative Procedure Act and Constitutional Violations.

1.

As an administrative agency, the Commission must comply with the procedural

requirements under the Hawaii Administrative Procedure Act (“HAPA”). HAPA, which is

codified as HRS Chapter 91, was enacted “to provide a uniform administrative procedure

for all state and county boards, commissions, departments or offices which would

encompass the procedure of rule making and adjudication of contested cases.

differentiating between ‘'rule making” and “adjudication,” the Hawaii Supreme Court has

explained that “[rjule making is agency action governing the future conduct either of

groups or persons or of a single individual; it is essentially legislative in nature[,]” whereas

“adjudication . . .is concerned with the determination of past and present rights and

liabilities.”^®® The PUC Majority's decision to deny the Amended PPA is subject to both

rule making and adjudication violations under HAPA.

With respect to rule making, “if the challenged procedures qualify as ‘rules’ as

defined in HAPA, then they are invalid for not complying with HAPA's statutory rulemaking

Under HAPA, a “rule” is defined as an
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308 Matter Of Gas Co.. LLC, 147 Hawai'i 186, 204 n.12,465 P.3d 633,651 n.12 (2020) (citation omitted).
308 Matter of Gas Co.. LLC, 147 Hawai'i at 204,465 P.3d at 651 (citation omitted).
310 Bakery. Galuteria. 141 Hawai'i 468,482,413 P.3d 372, 386 (Ct. App. 2018) (citation omitted).
311 HRS § 91-1 (emphasis added).

The PUC Majority Engaged in Unlawful Policymaking By 
Adjudication and Rule Making in Violation of the Hawaii 
Administrative Procedure Act.

«308 In

agency statement of general or particular applicability and future 
effect that implements, interprets, or prescribes law or policy, or 
describes the organization, procedure, or practice requirements of 
any agency. The term does not include regulations concerning only 
the internal management of an agency and not affecting private 
rights of or procedures available to the public, nor does the term 
include declaratory rulings issued pursuant to section 91-8, nor intra­
agency memoranda.3^^

requirements.”^^®



Here, the PUC Majority’s D&O has ‘'general or particular applicability’' and “future

effect” and “implements, interprets, or prescribes law or policy” with respect to its

determination as to its statutory obligations under HRS § 269-6(b), as amended by Act

82, and is therefore a “rule” under HAPA. Despite the clear and unambiguous language

of the amended statute, which governs this Commission’s review of the Amended PPA

(as well as future power purchase agreements), the PUC Majority substituted its own

policy and judgments in reviewing the Amended PPA. Put another way, the PUC Majority

essentially created a new standard by which to fulfill its statutory obligations, and in doing

so, engaged in unlawful rule-making in violation of HAPA.

With respect to “adjudication,” our courts have held that policy making by

adjudication is an abuse of discretion if: “(1) it is used to ‘circumvent the requirements of

the Administrative Procedure Act’ by amending a recently amended rule or bypassing a

pending rule-making proceeding; or (2) ‘an agency's sudden change of direction leads to

As discussed above, the

PUC Majority manufactured and relied upon “evidence” and “expert opinion” not

presented by any Party or Participant, while concurrently employing a novel interpretation

of the burden of proof in connection with its GHG analysis under HRS § 269-6(b), in

In doing so, the

PUC Majority circumvented the requirements of its statutory obligations under HRS § 269-

6(b) and denied Hu Honua its rightful opportunity to address new “evidence” and

purported “expert opinions,” thereby creating undue hardship for Hu Honua. Therefore,

the PUC Majority abused its discretion in adjudicating whether to approve the Amended
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312 Matter Of Gas Co.. LLC, 147 Hawai'i at 204,465 P.3d at 651 (citation omitted).
313 See supra Section B.

furtherance of its predetermined judgment to deny the Amended PPA.^^^

undue hardship for those who had relied on past policy.’”^^^



PPA in violation of HAPA.

2.

Generally, the equal protection clauses of the United States and Hawaii

Constitutions “mandate[ ] that all persons similarly situated shall be treated alike, both in

While equal protection typically

concerns governmental classifications that ‘'affect some groups of citizens different than

others,” courts nevertheless recognize that “an equal protection claim may be brought by

a ‘class of one,’ ‘where the plaintiff alleges that [it] has been intentionally treated differently

from others similarly situated and that there Is no rational basis for the difference in

treatment.’”3^5

Hu Honua is a “class of one” as the PUC Majority has intentionally treated Hu

Honua and its request for approval of the Amended PPA, pursuant to HRS § 269-6(b),

differently from other applicants similarly situated pursuant to the same authority. As

detailed above, HRS § 269-6(b) obligates the Commission to conduct an analysis with

respect to the “effect of the State’s reliance on fossil fuels on: (1) price volatility, (2) export

of funds for fuel imports, (3) fuel supply reliability risk, and (4) GHG emissions.'

Honua was the only Party who provided an analysis as to a// factors, which the PUC

Majority did not consider in reaching its predetermined decision to deny the Amended

PPA. By stark contrast, a review of the Commission’s approvals of other similarly situated
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The PUC Majority’s Novel Interpretation of the Burden of Proof 
for GHG, Never Before Applied to Any Applicant Before the 
PUC, and Failure to Consider all HRS § 269-6(b) Factors Shows 
Disparate Treatment in Violation of Hu Honua’s Equal 
Protection Rights.

314 DW Aina Lea Dev., LLC v. Bridge Aina Lea, LLC., 134 Hawaii 187, 219, 339 P.3d 685, 717 (2014). 
«« DW Aina Lea Dev., LLC v. Bridge Aina Lea, LLC.. 134 Hawaii 187, 219-220, 339 P.3d 685, 717-718 
(2014) (citations omitted).
313 HRS § 269-6(b) (effective June 24,2021) (emphasis added).

316 Hu

privileges conferred and in the liabilities imposed



project applicants (that received project approvals following Commission consideration of

a GHG emissions analysis) reveals that the Commission conducted the appropriate

analysis under HRS § 269-6(b) as to all four factors. Moreover, unlike the

Commission’s consideration of the net lifecycle GHG emission impacts over the entire

term of the similar situated applicants’ proposed projects, the PUC Majority here

considered the cumulative impacts of GHG up to a certain year of Hu Honua’s Project,

thereby creating a novel interpretation of the burden of proof for the GHG analysis with

This disparate treatment was intentional as

documented by the PUC Majority’s persistent refusal to fully consider its statutory
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See e.g.. Docket 2020-0138, Decision and Order No. 37521, filed December 30,2020, at 88-91 available 
at https://dms.puc.hawaii.aov/dms/DocumentViewer?pid=A1001001A20L30B65640100209. attached as 
Exhibit “1”; Docket 2020-0139, Decision and Order No. 37699, filed March 25, 2021. at 107-109 available 
at https://dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1001001A21C25B40415100136. attached as 
Exhibit “2”: Docket 2020-0140, Decision and Order No. 37515, filed on December 30, 2020, available at 
https://dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1001001A20L30B45115B00135. attached as 
Exhibit at 77-80; Docket 2020-0141, Decision and Order No. 37731, filed on April 14, 2021, at 96-99, 
available at https//dmspuc.hawaiiqov/dms/DocumentViewer?pid=A10Q1Q01A21D14B63113FQ026Q, 
attached as Exhibit “4”: Docket 2020-0142, Decision and Order No. 38077, filed on November 19, 2021, 
at 118-121, available at
https://dms.puc.hawaii.qov/dms/DocumentViewer?pid=A1001001A21 KI 9B33556C02941. attached as 
Exhibit “5”: Docket 2021-0026, Decision and Order No. 37965, filed on September 15, 2021, at 85-91, 
available at https://dms.puc.hawaii.gov/dms/DocumentViewer?pid=A1001001A21l15B23714G01027. 
attached as Exhibit “6”.

See e.g.. Docket 2020-0138, Decision and Order No. 37521, filed December 30,2020, at 88-91 available 
at https://dms.puc.hawaii.gov/dms/DocumentViewer?pid=A1001001A20L30B65640l00209. attached as 
Exhibit “1”: Docket 2020-0139, Decision and Order No. 37699, filed March 25, 2021. at 107-109 available 
at https://dms.puc.hawaii.qov/dms/DocumertViewer?pid=A1001001A21C25B40415100136. attached as 
Exhibit “2”: Docket 2020-0140, Decision and Order No. 37515, filed on December 30, 2020, available at 
https://dms.puc.hawaii.gov/dms/Docu mentViewer?pid=A1001001A20L30B45115B00135. attached as 
Exhibit “3”. at 77-80; Docket 2020-0141, Decision and Order No. 37731, filed on April 14, 2021, at 96-99, 
available at https://dmspuc.hawaii.qov/dms/DocumentViewer?pid=A10Q1Q01A21D14B63113FQ026Q, 
attached as Exhibit “4”: Docket 2020-0142, Decision and Order No. 38077, filed on November 19, 2021, 
at 118-121, available at
https://dms.puc.hawaii.gov/dms/DocumentViewer?pid=A1001001A21 KI 9B33556C02941. attached as 
Exhibit “5”: Docket 2021-0026, Decision and Order No. 37965, filed on September 15, 2021, at 85-91, 
available at https://dms.puc.hawaii.gov/dms/DocumentViewer?pid=A1001001A21l15B23714G01027. 
attached as Exhibit “6”.

respect to the Hu Honua Project only.^^®



Further,

there is no rational basis for such disparate treatment.

Accordingly, the PUC Majority's failure to perform the appropriate HRS § 269-6(b)

analysis as to the four specified criteria and novel interpretation of the burden of proof

for GHG analysis to the Project, which was never before applied to any applicant before

the Commission, shows intentional and unjustified differential treatment of Hu Honua as

a “class of one,” and subsequently, the PUC Majority’s violation of Hu Honua’s

3.

It is well settled that “[cjonstitutional due process protections mandate a hearing

1»’321whenever the claimant seeks to protect a ‘property interest[.]' Hu Honua has a

significant private interest at stake. Following the Commission’s approval of the Project

in 2017, in which the Commission indicated that further extensions to complete the Project

Hu Honua expended significant funds to ensure the timely

completion of the Project. To this end, Honua has expended more than $519 million in

construction and development costs on the Project, which is now 99% complete.

With respect to procedural due process, the law requires “notice and an

opportunity to be heard at a meaningful time and in a meaningful manner before
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The PUC Majority Violated Hu Honua’s Procedural and 
Substantive Due Process Rights Through Its Manufacturing of 
and Reliance on “Evidence” and “Expert Opinion” Outside the 
Record and Subsequent Arbitrary and Unreasonable Decision 
to Deny the Amended PPA.

would not be given,

319 See Hu Honua post-hearing brief; Hu Honua pre-hearing statement.
See DW Aina Lea Dev.. 134 Hawaii at 219-220, 339 P.3d at 717-18.

321 MECO. 141 Hawaii at 260,408 P.3d at 12 (citation omitted).
322 Upon the Commission’s 2017 approval of the Project, the Commission instructed that it expected Hu 
Honua and HELCO to “make all reasonable attempts to complete the project according to this schedule 
and [did] not expect future requests to extend the Commercial Operation Date deadline.” See 2017 D&O, 
at 61.

constitutional right to equal protection as a class of one.^^

obligations under HRS § 269-6(b) despite repeated requests from Hu Honua?’’^



governmental deprivation of a significant property interest.”^^^ The PUC Majority’s

manufacturing of and reliance on “evidence” and “expert opinion” not presented by any

Party or Participant at the hearing, without giving Hu Honua notice of such new “evidence”

and “expert opinion” and an opportunity to be heard, unlawfully deprives Hu Honua of the

benefits to be realized by its over half-a-billion-dollar investment, and is therefore, a

violation of Hu Honua’s procedural due process rights.

With respect to substantive due process, the law prohibits government action that

is “clearly arbitrary and unreasonable,” and has “no substantial relation to the public

As the D&O reflects, the PUC Majority’s

denial of the Amended PPA is clearly arbitrary unreasonable as it was based on, inter

alia: (1) incorrect statements of fact not supported by the record, (2) speculation, (3)

generation of its own “evidence” and reliance on its own “expert opinion” and analysis of

evidence in the record without providing an opportunity for the parties to meaningfully

address its self-created evidence, (4) refusal to consider evidence in the record that

directly contradicts its findings and conclusions, and (5) mischaracterization of Hu

Honua’s offers of conditions to address the purported concerns of the parties and the

PUC as Hu Honua’s “burden of proof.^^s jh© g|gQ reflects that the PUC Majority

defied the remand instructions provided by the Hawaii Supreme Court, which confirmed

in HELCQ II that “the court [in HELCQ II explicitly delimited the purpose of the remand”

and that “[tjhese remand instructions circumscribed the scope of the attendant
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323 DW Aina Lea Dev., LLC v. Bridge Aina Lea. LLC., 134 Hawai'i 187, 218, 339 P.3d 685, 716 (2014) 
(citation omitted).
324 DW Aina Lea Dev., 134 Hawai'i at 219, 339 P.3d at 717 (citation and internal quotation marks omitted). 
323 See supra Section III A (the PUC Majority's erroneous consideration of issue outside the narrow scope 
of remand).

health, safety, morals, or general welfare.



vacatur”^26- instead, took a position that aiiowed it to essentiaiiy recons/der decisions

which it had previousiy rendered, such as the pricing of the Amended PPA, under the

guise of considerations of “total costs,” which were never appeaied, discussed, or

adjudicated by HELCO i or HELCO 11.^^

The PUC Majority’s decision to deny the Amended PPA based on these arbitrary

and unreasonabie considerations as weii as its disregard for the plain language of HRS

§ 269-6(b), as amended by Act 82, aiso impedes the State in meeting its 100% renewabie

it aiso thwarts the additional benefits of the Project that wouid further

the public’s interest, inciuding but not iimited to, the faciiitation of green hydrogen efforts,

the utiiization of invasive species that wouid otherwise be decomposing in iandfiiis, the

diversification of renewabie energy generation on HELCO’s grid, and the stimuiation of

the iocai economy through the creation of jobs and educationai and training

Accordingiy, the PUC Majority’s arbitrary and unreasonabie actions in

denying the Amended PPA have no substantiai relation to pubiic health, safety, morais.

or generai weifare, and therefore, amount to a vioiation of Hu Honua’s substantive due

process rights.
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HELCO ii. 149 Hawaii at 240,487 P.3d 7at 709.
See supra Section III.B (the PUC Majority’s abuse of discretion in in making findings of fact). 
See supra Section III.C (the PUC’s Majority’s refusal to consider the plain language of HRS § 269-6(b), 

as amended by Act 82).
See Hu Honua’s Prehearing Statement of Position at pp 44-51 (discussing the additional benefits of the 

Project, including utilization of invasive species as additional fuel source for renewable energy, facilitation 
of Hawaii island’s green hydrogen efforts, diversification of renewable energy on HELCO’s grid, benefits to 
the local economy, and community support in favor of the Project).

energy goals.^^s

opportunities.^29



4.

The Fifth Amendment of the United States Constitution, as well as Section 20,

Article I of the Hawaii State Constitution, guarantee that private property shall not be

“taken for public use, without just compensation.” See U.S. Const., amend. 5; see also

Haw. Const., art. 1, § 20 (“Private property shall not be taken or damaged for public use

without just compensation.”).

In reviewing a regulatory taking claim, the reviewing body considers the following:

“(1) the economic impact of the regulation on the claimant, (2) the extent to which the

regulation has interfered with distinct investment-backed expectations, and (3) the

Here, the PUC Majority’s decision to deny the Amended PPA will have devastating

effects on Hu Honua’s $519 million investment in the Project, which is now 99% complete,

and which was done in reliance on and at the direction of the Commission when it first

The PUC Majority’s inconsistent position paired
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The PUC Majority’s Decision to Deny the Amended PPA, 
Without Just Compensation to Hu Honua’s $519 Million 
Investment, Amounts to a Regulatory Taking.

In general, there are two types of takings claims: physical takings 
and regulatory takings. The first arises “when an actual physical 
invasion of the landowner's property has occurred.” Conversely, 
“[a] regulatory taking results when a governmental regulation places 
such a burdensome restriction on a landowner's use of his property 
that the government has for all intents and purposes ‘taken* the 
landowner's property.

approved the Amended PPA in 2017.^32

character of the governmental action.”^^^

DW Aina Le’a Dev.. LLC v. State Land Use Comm'n. 148 Hawai'i 396, 397 n.1,477 P.3d 836, 837 n.1 
(2020) (internal citations omitted).

Fiint V. Cntv. of Kauai. 521 F.Supp.Sd 978,989 (D. Haw. 2021) (intemai brackets, quotation marks, and 
citations omitted).

Upon the Commission’s 2017 approval of the Project, the Commission instructed that it expected Hu 
Honua and HELCO to “make all reasonable attempts to complete the project according to this schedule 
and [did] not expect future requests to extend the Commercial Operation Date deadline.” See 2017 D&O, 
at 61.



with its substitution of its own poiicy interpretation and judgment, in vioiation of HAPA and

the piain ianguage of HRS § 269-6(b), to further its unsubstantiated and predetermined

deniai of the Amended PPA do not comport with fair piay and substantiai justice.

Therefore, the PUC Majority’s decision to deny the Amended PPA, without just

compensation to Hu Honua’s over-haif-a-biiiion-doiiar investment, amounts to a taking.

E.

In Section IV.E. of the D&O, the PUC Majority clarifies that its denial of the

Amended PPA is without prejudice, and that the Project can be re-visited in a different

context such as a future round of competitive bidding, where if selected, it would have the

However, this is not a legitimate pathway forward for Hu Honua and the PUC Majority

completely ignores the inherent inefficiencies that would be caused by requiring Hu

Honua to participate in a speculative future RFP.

Both RFPs were

touted as "all-source” RFPs, but targeted and sought proposals for variable renewable

energy resources as evidenced by the minimum threshold requirements which favored

Hu Honua, as previously

recognized by the Commission, is designed to be a firm renewable energy resource with
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The PUC Maioritv*s suggestion that Hu Honua may bid the Project in 
a future round of competitive bidding is not a legitimate pathway 
forward for the Project and is without merit.

See D&O at 121.
See generally. Docket No. 2017-0352, To Institute a Proceeding Relating to a Competitive Bidding 

Process to Acquire Dispatchable and Renewable Generation.
335 See Docket No. 2017-0352, Hawaiian Electric Companies' Final Variable Requests for Proposals, filed 
February 27, 2018, at Exhibit 3, Section 1.2 (Company is seeking proposals for “variable renewable 
dispatchable generation”); Hawaiian Electric Companies' Final Stage 2; Renewable and Grid Services 
RFRs; Book 5 of 7, filed August 22, 2019, at Exhibit 3, at 5 (Company seeks “proposals for the supply of 
qualified variable renewable dispatchable generation and energy storage”) and at Section 1.1.4 (“the 
primary purpose of this RFP is to obtain variable renewable energy and energy storage”).

solar PV and minimum four-hour battery energy storage.^^

First, only two RFP processes have been initiated thus far?^

opportunity to re-negotiate a new PPA with HELCO, for the review by the Commission.



operational characteristics similar to HELCO’s existing fossil-fueled steam generators?^

Therefore, it would not have been feasible for Hu Honua to participate in either of the

previous RFPs to date as the Companies were soliciting variable renewable energy

projects for which Hu Honua would not have been suited.

As to future RFPs, on March 18, 2022, HELCO submitted its 2"^ Draft Stage 3

Hawaii RFP to the Commission with a proposed timeline that contemplated Commission

approval by April 18, 2022 and independent power producer proposals to submitted by

August 9, 2022.3^7 To date, the Commission has not vet approved the 2"^ Draft Stage 3

Hawaii RFP, so the Stage 3 Hawaii RFP has been delayed.

Moreover, on April 21, 2022, HELCO filed an update to the Hawaii island Grid

In the Assessment, HELCO

assumes a Renewable Firm Generation Scenario in which Hu Honua is in service under

its Amended PPA in 2023.^^^ Importantly, the Assessment also confirms that ‘'the annual

generation figures show that less fossil fuel is used in the earlier years with Hu Honua

online compared to the Base scenario” and that energy reserve margin needs are

resolved by Hu Honua being in service - in other words, Hu Honua is needed.^ Given

that Hu Honua is already assumed to be in service in the Assessment, this contemplates

that HELCO is soliciting other or different resources for its Stage 3 RFP.

In addition, the 2^ Draft Stage 3 Hawaii RFP clarifies that Hu Honua is not eligible

to submit a proposal at this time. Specifically, HELCO will only accept proposals from
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Order No. 34726, at 59 (emphasis added).
337 Docket No. 2017-0352, 2"“ Draft Stage 3 RFP. filed March 18. 2022. 
33® Docket No. 2017-0352, Updated Grid Needs Assessment, filed April 21, 2022. 
33® Docket No. 2017-0352, Updated Grid Needs Assessment, filed April 21, 2022. 
34® Docket No. 2017-0352, Updated Grid Needs Assessment, filed April 21, 2022, at 13.

Needs Assessment (originally submitted in July 2021



existing renewable generation projects or existing fossil fuel projects that convert to a

renewable source for new terms after the expiration of their current agreements.

Honua’s Amended PPA with HELCO is currently effective and has not yet expired, thus

Hu Honua is not eligible to submit a proposal into the Stage 3 RFP even if it wanted to.

Even assuming that another RFP will be solicited in which Hu Honua may be

eligible, the RFP process will likely take a significant amount of time to conclude, followed

by the initiation of a docket to seek approval of any resulting PPAs. This is more

egregious given that the PUC Majority's reasoning in support of denying the Amended

PPA is, in part, founded upon “other renewable projects on Hawaii Island during the

Amended PPA term could displace fossil fuel-based units on HELCO’s system,” which

could affect the Avoided Lifecycle Emissions calculations.^^ The “other renewable

projects” on Hawaii Island include the two Stage 1 RFP projects the Commission itself

accelerated during the pendency of the appeal of the A&R PPA to the Hawaii Supreme

Court. On June 15, 2018, the Commission instructed the Companies *10 accelerate the

evaluation and selection of the Final Award Group so as to begin the Contract

Negotiations phase of this process with the Final Award Group as soon as possible” and

stated that it “intends to prioritize its review of any power purchase agreements for

”343projects on Hawaii Island that may arise out of Phase 1 of this RFP process.'

In addition, when HELCO initially filed its Phase 2 Draft RFPs, its targeted

procurement for Hawaii island was 70,000 MWh, annually, to account for the potential of

On June 10, 2019, one month after the Hawaii
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341 Docket No. 2017-0352, 2"“ Draft Stage 3 RFP. filed March 18.2022, Exhibit 4, Page 5 of 59.
342 D&O at 127.
343 Docket No. 2017-0352. Order No. 35529, filed June 15, 2018, at 11.
344 Docket No. 2017-0352, Phase 2 Draft Requests for Proposals, filed April 1, 2019, at Exhibit 1, at 7.

Hu

Hu Honua and PGV being online.^



Supreme Court issued its ruiing in HELCO i on May 10,2019, the Commission proceeded

to “strongly” encourage the Companies to soiicit the maximum number of MWh proposed

by the Companies for Hawaii isiand (444,000 Mwh) in its Phase 2 RFP solicitation - over

six times more than what HELCO beiieved was necessary when it assumed PGV and Hu

Honua wouid be online.The Commission knew that Hu Honua was continuing

construction as ordered by the Commission in its 2017 D&O whiie also soiiciting the very

projects that the Commission is now using as a basis to deny the Amended PPA.

Finally, the delay caused by the requirement to competitively bid the Project would

also result in a less efficient procurement of more expensive biomass or other 24/7 firm

renewable generation due to the unavailability of the federal ITC. As the PUC Majority is

well aware, the Project is 99% complete, Hu Honua employees have jobs now, and fossil­

fuel price volatility and the availability of imported oil are significant risks to the economy

and ratepayers now, who are already suffering from record high oil fuel prices. The PUC

Majority’s suggestion that Hu Honua go through a speculative future competitive bidding

which would delay the Project for several years - for example, the Stage 3 RFP

contemplates that bidders must specify a Guaranteed Commercial Operations Date that

is “no later than December 1,2030.”^® Such an extended delay defies logic and common

sense, and will ultimately harm ratepayers.

IV. CONCLUSION.

For the foregoing reasons, Hu Honua respectfully requests reconsideration,

clarification, and further hearing of the PUC Majority’s D&O, as the record reflects that it

is unreasonable, unlawful, and erroneous such that relief is required under
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34® Docket 2017-0352, Order No. 36356, filed June 10. 2019, at 12.
346 Docket No. 2017-0352, 2"“ Draft Stage 3 RFP. filed March 18,2022, Exhibit 4, Page 37 of 59.



HAR § 16-601-137. Specifically, Hu Honua respectfully requests that the Commission

grant its motion to (1) reconsider its denial of the Amended PPA; (2) provide clarification

as to why the Commission is not able to impose conditions that would ensure and hold

Hu Honua accountable regarding its commitment to reduce GHG emissions and its

Carbon Commitment to the Commission’s satisfaction; and (3) allow for further hearing

to afford the parties an opportunity to address the Commission’s purported concerns

regarding the ability to hold Hu Honua accountable and enforce the Carbon Commitment

and to allow the parties to address the new evidence and “expert opinion” presented for

the first time in the PUC Majority’s D&O.

DATED: Honolulu, Hawaii, June 2, 2022.

Counsel for HU HONUA BIOENERGY, LLC
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DEAN T. YAMAMOTO 
WIL K. YAMAMOTO 
JESSE J. T. SMITH 
BRADLEYS. DIXON
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DECISION 7\ND ORDER

By this Decision and Order,the Hawaii Public Utilities

subject to the conditions outlined{"Commission"),Commission

Hawaiian Electric and Kupehau Solar, dated September 15, 2020, for

a 60-megawatt {"MW") photovoltaic project ("PV System") paired

240 MW-hour ("Mi'fh") lithium-ion batterywith a four-hour 60 MW,

energy storage system ("BESS") to be located in Kunia on the island
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For Approval of Power Purchase 
Agreement for Renewable 
Dispatchable Generation with 
Kupehau Solar, LLC.

In the Matter of the Application of ) 
) 
) 
) 
) 
) 
) 
) 
)

iThe Parties in this docket are HAWAIIAN ELECTRIC COMPANY, 
INC- ("Hawaiian Electric" or "Company") and the DIVISION OF 
CONSUMER ADVOCACY ("Consumer Advocate"), an ex officio party, 
pursuant to Hawaii Revised Statutes ("HRS") § 269-51 and Hawaii 
Administrative Rules ("HAR") § 16-601-62(a). In addition, 
the Commission has granted KUPEHAU SOLAR, LLC ("Kupehau Solar" 
or "Seller") Participant status. See Order No. 37385, 
"Granting Kupehau Solar, LLC's Motion to Participate," filed on 
October 20, 2020.

herein: (A) approves the Power Purchase Agreement ("PPA") between



and"Facility"); (B)(the approves

request to include all other payments forHawaiian Electric's

including the Lump Sumenergy and non-energy under the PPA,

Payments (as defined in the PPA), taxes.

to thethrough the Purchased Power Adjustment Clauss ("PPAC"),

extent such costs are not included in base rates.

I.

BACKGROUND

A.

Procedural History
Hawaiian Electric filed itsSeptember 15, 2020,On

Renewableforapproval PPArequestingApplication

Generation with Kupehau Solar, and for approval ofDispatchable
additional requests, relating to a 60 MW photovoltaic system paired

with a 60 MW/240 MWh BESS.
Kupehau Solar filed a Motion toOn October 5, 2020,

Participate in this proceeding.3

Company,

22020-0138
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^Kupehau
Henry Yun;
("Motion to Participate").

of a

Electric Company, Inc.'s Application;
Verification; and Certificate of Service," filed on 
2020 ("Application").

^See "Hawaiian
Exhibits 1-9;
September 15,

Solar, LLC's Motion to Participate; Affidavit of 
and Certificate of Service," filed on October 5, 2020

"Project" or

and related revenue

of Oahu
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